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MEMORANDUM OPINION
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CLEVENGER, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of an attempt to import marijuana, willful disobedience of a lawful order of a superior commissioned officer (two specifications), possession of marijuana, and distribution of marijuana (two specifications), in violation of Articles 80, 90, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 890, and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for five years, and forfeiture of all pay and allowances.  The case is before this court for review pursuant to Article 66(c), UCMJ.  

Appellant alleges error in the military judge’s ruling denying relief at trial for a violation of Rule for Courts-Martial [hereinafter R.C.M.] 707 and Article 10, UCMJ.  We agree that appellant was restricted for purposes of imposing pretrial restraint pursuant to R.C.M. 304(a)(2), “restriction in lieu of arrest.”  Furthermore, his restriction triggered the R.C.M. 707 120-day speedy trial standard and that standard was violated.  We will grant appropriate relief in our decretal paragraph.  

FACTS

On 12 December 1999, Canadian authorities arrested and confined appellant for marijuana related offenses.  His unit at Fort Drum, New York, knew of his status.  The unit was on block leave from mid-December until 3 January 2000.  Although the Canadians released appellant on 31 December, he failed to report to the unit’s 0700 formation on 3 January 2000.  His commander, knowing of appellant’s unauthorized travel to Canada in violation of unit regulations and the Canadian marijuana allegations, thought appellant also had committed the offenses of failure to repair or absence without leave.  Later on 3 January, the commander initiated an examination of appellant’s on-post government quarters to inventory and secure military issue property and appellant’s personal property.  The examiners found drug paraphernalia in the quarters and a Criminal Investigation Command investigation was initiated.  At about 1700 on 3 January 2000, appellant returned to his unit and his commander imposed pretrial restraint upon appellant.

Pretrial Restraint Imposed Upon Appellant
The commander imposed pretrial restraint upon appellant in a signed memorandum for record, dated 3 January 2000, “SUBJECT:  Conditions of liberty for [appellant].”  Appellant also signed the document, acknowledging that he read and understood “the above lawful orders.”  The memo stated, inter alia:

1.  You were involved in an incident on or about 12 DEC 1999, with the offense of going to Canada without a pass, failure to follow a lawful order.

Based upon the incident the following conditions are placed upon your liberty:

a.  Your pass privileges are revoked.  You will remain on the Fort Drum installation.  If you are required to leave Fort Drum for any reason you must receive my personal approval.

b.  Your civilian clothing privileges are revoked and you are to remain in military issue clothing at all times.

c.  You are to sign in personally with the Battalion Staff Duty in the 2-22 I N [sic] Headquarters building at the following times:  WEEKDAYS:  (workdays) at 1800 and 2200.  WEEKENDS AND HOLIDAYS:  every FOUR hours between 0800 and 2200 (0800, 1200, 1600, 2000, 2200).

d.  Your club privileges are revoked and you are not to go onto the premises of Spinners or Pennants Club, or Benways at the Commons.  You are to avoid all other civil[ian] establishments that serve alcohol as the primary source of income and you are ORDERED NOT TO CONSUME ANY ALCOHOLIC BEVERAGES.

. . . . 

f.  You must have all visitors during visiting hours sign in and out with the 2-22 IN SDNCO.

g.  You are to continue all assigned duties as directed by your chain of command.

2.  You are ordered not to discuss this incident, with anyone involved.  If anyone other than your chain of command approaches [you] about the incident, you must report it to your chain of command ASAP.

3.  These orders are effective immediately and will remain in effect until the final adjudication of this incident.  You must then petition through your chain of command, to me, to have the order rescinded and the above privileges reinstated.

Speedy Trial Motion

Prior to pleas, appellant moved to dismiss the Specification of Charge I and Specification 3 of Charge IV for lack of speedy trial.  Appellant’s detailed trial defense counsel argued that the pretrial restraint was a restriction in lieu of arrest as of 3 January 2000.  The prosecutor correctly identified the critical issue as “whether or not the conditions on liberty imposed upon the accused rose to a level of one of either restriction, restriction in lieu of arrest . . . , arrest, or confinement.”  The government argued that the conditions on liberty imposed on appellant did not constitute a “restriction” under R.C.M. 304(a)(2).

At trial on 4 August 2000, appellant’s commander, Captain (CPT) Jankowski, testified about why he imposed pretrial restraint on appellant:  “[Appellant] had gone to Canada without a pass, he had not reported in after his release on the 31st, and we considered him to be a flight risk after his not having contact with the unit for close to 3 weeks.”  Referring to the pretrial restraint as “conditions on liberty,” CPT Jankowski testified that the exact limits were determined as follows:  
[W]e sat down and we sort of looked at what [appellant’s] situation was, what he had done, and we thought it was best to get him into the barracks as quick as possible and get some positive control over him.  And keeping him in uniform was to keep him from maybe going and getting in more trouble across the street in Spinner’s, or any of the other alcoholic establishments on post.[
] 
Throughout the period of pretrial restraint, until 3 March 2000, when appellant was placed in pretrial confinement based on additional misconduct, appellant continued to perform his normal military duties.

The parties stipulated to a chronology of events.  The relevant dates of which are as follows:

3 January 2000
Pretrial restraint imposed 

3 March

Pretrial confinement imposed

21 March

Charges preferred

4 April

Appellant granted a twenty-one day
delay in the Article 32 investigation

30 May

Released from pretrial confinement; 



pretrial restraints continued
 

14 June

Charges referred

16 June

Charges served on appellant

28 June

Appellant arraigned

The military judge ruled from the bench:  
I find that the restraint imposed by Captain Jankowski was conditions on liberty and not restriction such as to trigger [R.C.M.] 707.  Even if it was restriction, the primary purpose was administrative and not military justice under [R.C.M.] 304(h), and would not trigger [R.C.M.] 707, so your motion for speedy trial under [R.C.M.] 707 is denied.

Sometime later, in a written ruling dated 4 August 2000, the military judge made additional findings of fact.  He found that:  (1) CPT Jankowski imposed pretrial restraint “as outlined” in the two memos; (2) appellant “had complete access to . . . [t]he Fort Drum military installation, including all recreational facilities on the installation (except locations that served alcohol)”; (3) the pretrial restraint was imposed: 
to maintain proper accountability and “positive control” over the accused due to his demonstrated inability to be where he needed to be when he needed to be there, to prevent the accused’s flight and to prevent the accused from getting into any further trouble in Canada, thus preventing any further international incidents between the United States Army and the Canadian government[;]

(4) “CPT Jankowski would have imposed the pretrial restraints even absent an intention to initiate disciplinary action, but as an administrative measure to maintain ‘positive control’ over the accused”; and, (5) the pretrial restraints imposed on 3 January 2000 were “routinely imposed by CPT Jankowski on soldiers who are facing administrative or disciplinary action.”  The military judge also found that: 
the pretrial restraints imposed on 3 Jan 00, separately and together, and 30 May 00, separately and together, do not constitute restrictions, but are conditions on liberty, as those terms are used in Rules for Court[s]-Martial 304, 305 and 707.  Specifically, requiring the accused to remain on Fort Drum is the equivalent to pulling his pass privileges and is a condition on liberty (United States v. Wilkinson, 27 M.J. 645 (A.C.M.R. 1988)).
Finally, the military judge repeated his conclusion, as announced orally on the record, that “even if the conditions on liberty were restrictions . . . they were imposed primarily for administrative and other purposes not related to military justice.” 

LAW
Standard of Review

“The conclusion whether an accused received a speedy trial is a legal question that is reviewed de novo.”  United States v. Doty, 51 M.J. 464, 465 (C.A.A.F. 1999).  Under Article 66(c), UCMJ, we have the authority, when “considering the record,” to “weigh the evidence, judge the credibility of witnesses, and determine controverted questions of fact, recognizing that the trial court saw and heard the witnesses.”  Notwithstanding this “awesome, plenary, de novo power of review,” United States v. Cole, 31 M.J. 270, 272 (C.M.A. 1990), we are also free to review such alleged errors under more traditional standards of appellate review.  In their pleadings appellate defense counsel argue that “[t]he military judge’s findings of fact [should be] given ‘substantial deference and . . . be reversed only for clear error,’” citing Doty, 51 M.J. at 465, and United States v. Edmond, 41 M.J. 419, 420 (C.A.A.F. 1995) (quoting United States v. Taylor, 487 U.S. 326, 336 (1988)).  The government, of course, cites the same high standard.  Given the extensive, written factual findings entered by the military judge, we agree that such deference is appropriate in this case. 

To find “clear error” in a trial judge’s factual findings, the evidence must be such that the “reviewing court on the entire evidence [would be] left with the definite and firm conviction that a mistake had been committed.”  United States v. United States Gypsum Co., 333 U.S. 364, 395 (1948).

Pretrial Restraint
Rule for Courts-Martial 304(a) defines “pretrial restraint” as the “moral or physical restraint on a person’s liberty which is imposed before and during disposition of offenses.”  There are four separate types of pretrial restraint in the military:  “conditions on liberty, restriction in lieu of arrest, arrest, or confinement.”  R.C.M. 304(a).  “Conditions on liberty are imposed by orders directing a person to do or refrain from doing specified acts.  Such conditions may be imposed in conjunction with other forms of restraint or separately.”  R.C.M. 304(a)(1).  “Restriction in lieu of arrest is the restraint of a person by oral or written orders directing the person to remain within specified limits; a restricted person shall, unless otherwise directed, perform full military duties while restricted.”  R.C.M. 304(a)(2).  Rule for Courts-Martial 304(a)(3) states that “a person in the status of arrest may not be required to perform full military duties such as . . . serving as guard, or bearing arms.”  But a person in arrest may be required to perform duties such as “ordinary cleaning or policing” (in the military sense of “police call”) or perform “routine training and duties.”  R.C.M. 304(a)(3).  The requirement to perform all normal military duties is the principal distinction between being “on restriction” or “in arrest.”  R.C.M. 304(a) discussion.  On 3 January 2000, appellant was not put “in arrest” or in pretrial confinement.  Only two types of pretrial restraint are at issue in this case:  restriction and conditions on liberty.
  

The imposition of pretrial restraint may have consequential impact beyond the restraint itself.  In this case, only the R.C.M. 707, 120-day speedy trial rule is implicated.
 

Speedy Trial
Rule for Courts-Martial 707 mandates that an “accused shall be brought to trial within 120 days after the earlier of . . . [p]referral of charges . . . [or] [t]he imposition of restraint under R.C.M. 304(a)(2)-(4).”  Rule for Courts-Martial 707(b)(1) tells military justice practitioners how to count the days:  the date on which pretrial restraint is imposed does not count for the purpose of calculating time, but the date on which the accused is brought to trial does count.  Thus, in this case, 177 days elapsed between the imposition of pretrial restraint (3 January 2000) and trial (28 June 2000).  Rule for Courts-Martial 707(c) identifies “excludable” periods of delay.  Excluding the approved 21-day delay appellant requested for the Article 32, UCMJ, investigation and the 6 days of “approved delay per court rules,” a total of 150 days passed before the government brought appellant to trial. 
Rule for Courts-Martial 707(d) specifies the remedy for a violation of the 120-day speedy trial rule:  “A failure to comply with the right to a speedy trial will result in dismissal of the affected charges.”  In this case, appellant only alleged that the drug offenses committed in Canada before the imposition of the pretrial restraint are affected.
  Thus the affected offenses are:  Charge I and its Specification (attempting to import marijuana on or about 12 December 1999), Specification 1 of Charge III (willful disobedience of an order on 24 January 2000), and Specification 3 of Charge IV (possessing marijuana on or about 12 December 1999).

Determining the Nature of Pretrial Restraint
The President’s directions in R.C.M. 304 are clear.  Directing a soldier “to remain within specified limits” is a restriction under R.C.M. 304(a)(2), if “imposed before and during disposition of offenses.”  For example:  “You will remain on the Fort Drum installation,” would be a form of restriction if imposed based on an allegation of misconduct and continued pending its final adjudication.  Conditions on liberty, on the other hand, require a soldier “to do or refrain from doing specified acts.”  For example, signing in at a set place regularly,
 being prohibited from wearing civilian clothing, or being prohibited from frequenting locations that serve alcoholic beverages, would be conditions on liberty.

The Pass Privilege
In determining the nature of pretrial restraint, some confusion possibly arises when lesser authorities than Presidential directives are considered.  The concept of the “pass privilege” relied upon by the government here is an example of a form of pretrial restraint that has created confusion in prior case law.  Pursuant to U.S. Army regulation, a “regular pass” is “[a] short, nonchargeable, authorized absence from post or place of duty during normal off duty hours.”  Dep’t of the Army Reg. [hereinafter AR] 600-8-10, Personnel Absences:  Leaves and Passes, para. 5-27a.  Typically soldiers in a garrison-type environment have regular “off duty” hours between the end of the duty day and the next morning’s first duty obligation—a physical training formation, or a shift starting time (for soldiers with dining facility, communications, or hospital ward duties), or an accountability formation.  Absent specific duty requirements, Saturdays and Sundays are frequently “normal off duty hours” in a garrison environment.
  Of course, “[a] soldier remains in an available-for-duty-status during normal off duty hours unless absence is authorized.”  AR 600-8-10, para. 5-27c.  Thus, it remains axiomatic that a soldier is a soldier “24/7.”  A commander may revoke a previously authorized absence, leave, or pass, for any valid military purpose.  Soldiers are always subject to recall to duty and obliged to have their location accounted for (see Dep’t of the Army [hereinafter DA] Form 31, Request and Authority for Leave), or be within a reasonably close proximity to their duty location in case of a no-notice recall or an actual emergency requiring their presence on duty.  See AR 600-8-10, tbl. 5-14, Regular Pass, Step 2 (“A DA Form 31 is not required if soldier will remain in the vicinity of his or her normal duty station unless form is required to ensure soldier is not selected for duty during the period.”).  It is a matter within the commander’s discretion to grant a regular pass to a “soldier whose performance of duty and conduct merits” a pass.  Id., at Step 1. 

Applicability of Prior Pretrial Restraint Cases
Most prior cases dealing with the characterization of pretrial restraint illustrate the difficult factual nature of determining when a form of pretrial restraint is a restriction or merely a condition on liberty.  “This is a distinction with a difference under [R.C.M. 707], since the former [restriction] triggers the speedy trial clock, while the latter [conditions on liberty] does not.”  United States v. Wagner, 39 M.J. 832, 833 (A.C.M.R. 1994).  In Wagner, the court correctly noted that “[t]he nature of [the] restraint is determined by examining the totality of the circumstances.”  See United States v. Russell, 30 M.J. 977, 979 (A.C.M.R. 1990) (citing United States v. Gregory, 21 M.J. 952, 955 (A.C.M.R. 1986)).  Certainly, “[t]he characterization of the nature of the restraint by the command does not determine its actual legal nature.”  Wilkinson, 27 M.J. at 649.

In Wilkinson, the accused was denied “an off-post pass” but “otherwise had free and unlimited access to the entire installation of Warner Barracks [in Germany] with all of its support and recreational facilities.”  Id.  In the present case, the factual circumstances are distinguishable.  While appellant, like Private (PVT) Wilkinson, had his pass privileges denied or “revoked” by his commander, appellant was also prohibited from going into three particular locations on post, as well as any other location that served alcohol, including the bowling alley (as ascertained by the military judge from the commander’s testimony).  Furthermore, in Wilkinson, the court admitted that, based on that record, they were ignorant of “the actual limits of [Wilkinson’s] restriction” beyond the reference to “Warner Barracks,” whereas our present record contains evidence of the limited scope of the support and recreational facilities appellant could access during his restriction.  Also in Wilkinson, the court compared the limitations favorably to another case, saying it was “only slightly more onerous than” the restraint in United States v. Facey, 26 M.J. 421 (C.M.A. 1988).  27 M.J. at 649.
In Facey, the trial court found that Senior Airman Facey had been subjected to “the same local area travel restrictions as any other member of his unit.”  26 M.J. at 423.  The Air Force Court of Military Review found the limitation was a “general squadron policy” about travel beyond the vicinity of Edwards Air Force Base.  Id. at 424.  Our superior court affirmed the conviction stating, “We doubt that the President ever intended that limiting an accused to an area within 100 miles of his organization would constitute a condition on liberty.”  Id. at 425.  Clearly, Senior Airman Facey was not “restricted” to a “specified” area and apparently our court in Wilkinson could not discern a significant difference in PVT Wilkinson’s restraint.  This appellant’s specific restriction to the Fort Drum installation, less three or more specific facilities therein, however, is a substantial limitation on his ordinary liberty and much more onerous than that imposed in Facey.  Finally, in Wilkinson, our court considered that because the restraint on PVT Wilkinson’s “free movement was only limited to the general confines of the installation and not to any specific area of the installation,” that, in conjunction with its insufficiently onerous impact, made it a condition on liberty.  27 M.J. at 649.  We decline to follow the apparent conclusion that a restriction under R.C.M. 304(a)(2) must be to only a specified portion of an installation.  It is founded in neither law nor logic.  But even if viable, here appellant’s restraint would still be a R.C.M. 304(a)(2) restriction because he was specifically prohibited from the three named facilities and other locations specified because they served alcoholic beverages.  

In an earlier case, United States v. Johnson, 24 M.J. 796, 798 (A.C.M.R. 1987), our court considered a form of alleged restraint that directed a soldier “not to leave the Frankfurt [Germany] area without permission.”  The trial judge found that was not a condition on liberty; our court agreed.  The order there required Chief Warrant Officer Three (CW3) Johnson to get permission if he “desired” to leave the Frankfurt area.  Id.  Here, appellant’s restriction order said that if he was “required” to leave Fort Drum, he must first obtain his commander’s personal approval.  Furthermore, our court noted that CW3 Johnson’s status as “assigned to an overseas command in which a high rate of readiness is consistently maintained” was a factor to consider.  Id. at 799.  The limitation in Johnson was deemed both reasonable and not a restraint on liberty.  Id. at 798-99.  The court’s citation to R.C.M. 304(h) suggests they found some “operational or other military purpose[] independent of military justice” for the limitation.  None of these considerations in Johnson are supported by the evidence in appellant’s record of trial.  Appellant was at an installation in the continental United States (CONUS).  There is no evidence that his unit was about to deploy or engage in any particular mission or training function that demanded heightened personnel readiness.  Based on the facts of this case, we agree that it was reasonable to restrict appellant considering his recent history of criminal 
misconduct which was pending adjudication.  But, the legal consequences of imposing such a form of pretrial restraint are also reasonable.

In United States v. Reynolds, 36 M.J. 1128 (A.C.M.R. 1993), our court, considering a R.C.M. 707 issue, decided a case that arose outside the continental United States (OCONUS) involving restriction tantamount to confinement, restriction, and conditions on liberty imposed seriatim on PVT Reynolds.  The exact nature of the restriction and conditions on liberty were not specified in the opinion except to imply that the conditions on liberty included “limits on the pass and civilian clothing privilege.”  Id. at 1130.  Here appellant’s pass was totally revoked, thereby restricting him to his CONUS installation and further excluding him from certain portions of that installation.  Likewise, from 3 January to 3 March, he was totally denied the privilege of wearing civilian clothes.  We cannot determine from the Reynolds opinion the “specified limits” of the OCONUS restriction, but the court concluded that the conditions on liberty, whatever they were, compared to the prior restriction, amounted to a significant release from pretrial restraint.  Id.  At best, Reynolds stands only for the proposition that some “limits on the pass and civilian clothing privilege” in OCONUS situations may be deemed conditions on liberty.  Here, appellant was restricted and also put under conditions on liberty on 3 January, put in pretrial confinement on 3 March, and released on 30 May and immediately re-restricted, albeit with slightly less severe conditions on liberty.  Neither the government at trial, nor the judge, suggested or found that the 30 May re-restriction order amounted to a “significant release from pretrial restraint.”  See R.C.M. 707(b)(3)(B).

In Wagner, 39 M.J. 832, 833 (A.C.M.R. 1994) (a per curiam opinion by one panel), this court relied on its earlier opinion in Wilkinson as authority to conclude that “[w]hen a single soldier who lives in the barracks is restricted to the limits of a military installation, the action is commonly characterized as ‘pulling pass privileges’” and does not amount to restriction for speedy trial purposes.  The court reasoned that: 
[s]ince the post or kaserne on which a soldier’s unit and the barracks are situated is normally a self-contained community with support facilities sufficient to meet his needs, limiting the soldier from the privilege of departing the installation for travel, recreation, socializing, or shopping is not a significant restraint on his liberty.  Thus, such a restriction is characterized as “conditions on liberty.”
Id.  Leaving aside the propriety of measuring speedy trial or the loss of freedom differently based on marital status, in Wagner, this discussion is mere dicta because Sergeant Wagner was a married soldier living in “off post” housing some distance away from his normal place of duty in Germany.  Id. at 834.  In support of its conclusion in Wagner, our court also cited “United States v. King, 30 M.J. 59, 62 [sic] n.6 (C.M.A. 1990).”  Id. at 833.
In the King case, Army PVT King was “formally restricted to the area of his kaserne [a military installation in Germany], except when escorted by a noncommissioned officer.”  King, 30 M.J. at 62.  But this restraint was imposed before the implementation of R.C.M. 304 and 707.  All our superior court said was that PVT King’s “restriction to the kaserne . . . constituted ‘conditions on liberty’ at a minimum.”  Id. at 63 n.6.  What is significant about the footnote analysis in King is that at the time referenced, the R.C.M. 707 speedy trial period was triggered by “conditions on liberty.” 

Our court in United States v. Smith, 20 M.J. 528, 531 (A.C.M.R. 1985), carefully considered the “factors which reflect substantial impairment of the basic rights and privileges enjoyed by service members.”  
Some of the relevant factors to be considered in determining the nature of an accused’s pretrial restraint are:  the nature of the restraint (physical or moral), the area or scope of the restraint (confined to post, barracks, room, etc.), the types of duties, if any, performed during the restraint (routine military duties, fatigue duties, etc.), and the degree of privacy enjoyed within the area of restraint.  Other important conditions which may significantly affect one or more of these factors are:  whether the accused was required to sign in periodically with some supervising authority; whether a charge of quarters or other authority periodically checked to ensure the accused’s presence; whether the accused was required to be under armed or unarmed escort; whether and to what degree accused was allowed visitation and telephone privileges; what religious, medical, recreational, educational, or other support facilities were available for the accused’s use; the location of the accused’s sleeping accommodations; and whether the accused was allowed to retain and use his personal property (including his civilian clothing). 

Id. at 531-32.
This analysis was favorably endorsed by our superior court in United States v. King, 58 M.J. 110, 113 (C.A.A.F. 2003).

DISCUSSION

Considering the few factually similar precedents, the significant distinguishing factual circumstances, and applying the relevant analytical factors, we find, contrary to the military judge, that appellant was restricted in accordance with R.C.M. 304(a)(2).  Appellant’s pass privilege was withdrawn by his commander.  The same written memo directed appellant to remain within the limits of the Fort Drum military installation, but excluded him from three specific recreational, socializing, or supporting facilities and, as correctly found by the military judge, the order was to be interpreted very broadly to include the bowling alley and any place that served alcoholic beverages.  Appellant was to perform his normal military duties and initially had stringent sign-in requirements which were later eased slightly.  He had several other conditions applied to his remaining liberty:  his visitors were recorded; his privilege to wear civilian clothes was temporarily revoked; and, he was directed to not “discuss this incident . . . with anyone involved.”  Clearly, as in Powell, pulling this appellant’s pass had the “same substantive effect of restricting the appellant.”  2 M.J. at 7.  Furthermore, the memo made it clear that the restriction and conditions on liberty were based upon the allegations of misconduct pending against appellant.  The military judge’s factual findings as to the nature and circumstances of this pretrial restraint and the reasons why it was imposed upon appellant, except as specifically noted above, are clearly erroneous.  The military judge’s conclusions of law concerning the existence of restriction pursuant to R.C.M. 304(a)(2), the triggering of the R.C.M. 707 speedy trial right, and its violation in this case were likewise erroneous.

We hold that appellant was restricted within the meaning of R.C.M. 304(a)(2) on 3 January 2000, and as to the affected charges and specifications, appellant was denied his right to a speedy trial pursuant to R.C.M. 707.  

We have reviewed the other assignments of error and the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION
The findings of guilty of The Specification of Charge I, Specification 1 of Charge III, and Specification 3 of Charge IV are set aside.  The Specification of Charge I, Specification 1 of Charge III, and Specification 3 of Charge IV are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a dishonorable discharge, confinement for four years, and forfeiture of all pay and allowances.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ art. 75(a).
Judge STOCKEL concurs. 

CHAPMAN, Senior Judge, concurring in part and concurring in the result:


I agree with the majority that the government denied appellant his right to a speedy trial pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 707(a)(2).  Under the facts of this case, appellant was restricted within the meaning of R.C.M. 304(a)(2), thus triggering the R.C.M. 707, 120-day speedy trial right.  The military judge’s ruling to the contrary was clearly erroneous.


I write, however, to disassociate myself from that portion of the opinion that implies in dicta that having one’s pass privileges revoked, in and of itself, is a restriction for R.C.M. 304 and 707 purposes.  This court has repeatedly equated the 
pulling of pass privileges with conditions on liberty.  See United States v. Wagner, 39 M.J. 832, 833 (A.C.M.R. 1994); United States v. Reynolds, 36 M.J. 1128, 1130 (A.C.M.R. 1993); and United States v. Wilkinson, 27 M.J. 645, 649 (A.C.M.R. 1988).







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� “Pretrial restraint may consist of conditions on liberty, restriction in lieu of arrest, arrest, or confinement.”  R.C.M. 304(a).  Each term is defined in R.C.M. 304(a)(1), (2), (3), and (4), respectively.  Practitioners usually shorten “restriction in lieu of arrest” to just the word “restriction” and we will use that term interchangeably in this opinion.  But practitioners are cautioned to use the labels for pretrial restraint with precision in litigation.  Restriction, if tantamount to confinement, can have other significant consequences.  Another common source of confusion is “administrative restraint” imposed pursuant to R.C.M. 304(h).  It can be effected by an order or method similar to imposing restriction; therefore, the reason for imposing the administrative restraint is almost always a relevant fact that should be documented.  See R.C.M. 304(e).





� While not noted in the “conditions of liberty” memo, appellant was also ordered to immediately remove himself from his assigned government quarters in a family housing area on Fort Drum and move into a unit barracks room.  Appellant’s spouse, a servicemember formerly assigned at Fort Drum, was at this time permanently stationed in Germany.





� Captain Jankowski testified that after appellant was released from pretrial confinement by a military magistrate on 30 May 2000, the commander reimposed the “conditions of liberty” except appellant was allowed to wear civilian clothes and only had to sign in if he was going to leave the battalion area.  This was accomplished by a document similar to the 3 January 2000 memorandum for record, but it concerned appellant and two other soldiers who were also involved in the 2 March 2000 misconduct allegations, and curiously was dated “30 NOV 1999.”





� Appellant was served with the referred charges on 16 June 2000.  Pursuant to R.C.M. 602, appellant’s trial could not start over his objection, until 22 June, when the five-day statutory waiting period under Article 35, UCMJ, elapsed.  The military judge found that the six days after the Article 35, UCMJ, waiting period (22-27 June) until the date of arraignment (28 June) were excluded as delay pursuant to a rule of court not cited.  Appellant did not challenge the validity of this exclusion.  However, the six days did not make a material difference in this case. 





� Rule for Courts-Martial 304(h) states that “[n]othing in this rule prohibits limitations on a servicemember imposed for operational or other military purposes independent of military justice, including administrative hold or medical reasons.”





� Other issues related to the imposition of pretrial restraint could be raised under Articles 10, 13, and 33, UCMJ, or R.C.M. 304(f), 1001(b)(1), and 1106(d)(3)(D), for example. 





� It is not clear why appellant’s detailed trial defense counsel did not think Specification 1 of Charge III (willful disobedience of an order on 24 January 2000) was also affected.  Appellant was under restraint at that time and the restraint continued thereafter.  In fact, the offense involved a breach of the conditions on liberty portion of the restraint.  Rather than speculate on the effectiveness of appellant’s trial level counsel or impose an uninformed and unintelligent waiver upon appellant, we will treat the matter as plain error.  As appellant was sentenced for that offense, clearly the error “‘had an unfair prejudicial impact on the jury’s deliberations.’”  United States v. Fisher, 21 M.J. 327, 328 (C.M.A. 1988) (quoting United States v. Young, 470 U.S. 1, 16, n.14 (1985)).





� A “sign in requirement” may also amount to a restriction if the time interval was so short as to prevent a soldier from effectively leaving a reasonably well-defined area. Likewise, at some level, the scope of a restriction may be so broad as to be indistinguishable from the basic rights and privileges enjoyed by other soldiers not pending disciplinary action.  United States v. Facey, 26 M.J. 421, 425 (C.M.A. 1988).





� While this is true for many soldiers, even in overseas garrison-type locations, it is equally true that for many other soldiers in times or places of conflict or hostilities (actual or threatened), or even just pending deployment thereto, limitations on their freedom of movement off post is routinely imposed for valid “operational and other military purposes.”  The prime test of the legitimacy of such limitations is their being “independent of military justice” considerations.  For example, a unit commander’s temporary “lockdown” of an entire unit to account for a missing weapon would be a classic example of an “other military purpose” for imposing “administrative restraint” in the form of a restriction.  See R.C.M. 304(h). 





� As early as United States v. Powell, 2 M.J. 6 (C.M.A. 1976), our superior court considered a case in which “the company commander revoked [Powell’s] pass privileges.  [Powell] was permitted to go anywhere on post, but was required to secure either the commander’s or first sergeant’s permission to leave the post.”  2 M.J. at 7.  In Powell, as here, “[t]he commander expressly acknowledged that [Powell’s] pass privileges were withdrawn from him, pending investigation of the alleged charges.”  Id.  The court concluded, “In this situation the withdrawal of the pass privileges, for speedy trial purposes, had the same substantive effect of restricting the appellant.”  Id.  Later in United States v. Walls, 9 M.J. 88, 90 (C.M.A. 1980), the court clarified that while the withdrawal of the pass privilege may have “the same substantive effect of restricting appellant” as found in Powell, it does not amount to “an arrest within the meaning of Article 10, UCMJ.”  See United States v. Burrell, 13 M.J. 437 (C.M.A. 1982). 





�As our superior court has said:  





[A]n administrative restriction under R.C.M. 304(h) must not become a subterfuge whereby a commander may avoid a successful claim that speedy trial has been denied.  However, we believe the test is whether the primary purpose in imposing conditions on liberty [it was restriction to a ship in a foreign port; the ‘liberty risk’ designation in the case amounts to pulling a soldier’s off post pass privilege] is to restrain an accused prior to trial in order to assure his presence at trial or to avoid interference with the trial process.  





United States v. Bradford, 25 M.J. 181, 186 (C.M.A. 1987).
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