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MEMORANDUM OPINION
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SULLIVAN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of four specifications of assault (two simple assaults, one assault on a non-commissioned officer, and one aggravated assault), in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ]. The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, and reduction to Private E1.  The convening authority approved the sentence as adjudged, but granted appellant clemency by waiving automatic forfeitures under Article 58b, UCMJ, for a period of six months.  The case is before us for review under Article 66, UCMJ.   

Appellant asserts the convening authority’s approval of the findings of guilty of the two simple assaults is a nullity because the staff judge advocate (SJA) recommendation (SJAR) erroneously characterized the crimes as aggravated assaults.  Appellant requests we set aside and dismiss the affected findings and reassess the sentence.  We agree in part with appellant, but disagree with the proposed remedy.  

FACTS
In Specifications 1, 2, and 3 of Charge I, appellant was charged with assaulting First Sergeant KEB, Staff Sergeant (SSG) JMJ, and SSG CLR, respectively, “by lunging at him with a dangerous weapon, to wit: a knife.”  Pursuant to his pretrial agreement, appellant pled guilty by exceptions and substitutions to each of the three specifications with resulting language as follows: “commit an assault . . . by pivoting in his direction and advancing with a dangerous weapon in hand.”  During the guilty plea inquiry, the military judge concluded appellant was provident only to a simple assault for Specifications 1 and 3 of Charge I and further excepted the word “dangerous” from his findings on those specifications.

The SJAR, prepared in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1106, failed to capture the military judge’s exception of the word “dangerous” from Specifications 1 and 3 of Charge I.  Instead, the SJAR indicated appellant pled and was found guilty of all three specifications consistent with appellant’s original plea, to include the aggravating element of assault with a “dangerous” weapon.  In his clemency petition, entitled “Petition for Clemency under R.C.M. 1105 and Comment [on SJAR] under 1106,” trial defense counsel correctly noted appellant was found guilty of simple assault, aggravated assault, and assault on a non-commissioned officer.  Appellant’s trial defense counsel did not specifically comment on the SJAR error describing the weapon used in Specifications 1 and 3 of Charge I as “dangerous.”  The clemency petition requested the convening authority approve a post-trial Chapter 10
 discharge and waive automatic forfeitures for six months.

The SJA prepared an addendum to the SJAR in which he summarized the clemency request and recommended the convening authority disapprove the request for a Chapter 10 discharge and the request for waiver of forfeitures.  Attached as enclosures to the addendum were the original SJAR, trial defense counsel’s clemency request, the Chapter 10 request, the Report of Result of Trial
, and a proposed action.  Contrary to the SJA’s recommendation, the convening authority waived automatic forfeitures for six months, and noted in writing on the addendum he “personally considered the Staff Judge Advocate’s Post-Trial Recommendation and the above enclosures before taking action in this case.”  The referenced Report of Result of Trial noted the word “dangerous” was excepted from Specifications 1 and 3 of Charge I and correctly summarized the pleas and findings.
  

LAW and DISCUSSION
  Where, as here, a convening authority does not expressly address findings in his action, he implicitly approves the findings as summarized in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.A.A.F. 1994); United States v. Alexander, 63 M.J. 269, 275 (C.A.A.F. 2008).  To the extent the SJAR is mistaken, the action taken on that basis is a nullity.  See Diaz, 40 M.J. at 337.  Failure to comment on SJAR error constitutes waiver in the absence of plain error.  R.C.M. 1106(f)(6); see also Alexander, 63 M.J. at 273.  To prevail under a plain error analysis, appellant must show “(1) there was an error; (2) it was plain or obvious, and (3) the error materially prejudiced a substantial right.”  United States v. Kho, 54 M.J. 63, 65 (C.A.A.F. 2000) (citations omitted).  The court will grant relief “if an appellant presents ‘some colorable showing of possible prejudice.’” Id. (quoting United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)); see also United States v. Wellington, 58 M.J. 420, 427-28 (C.A.A.F. 2003).  

In this case, to the extent the action purports to approve findings of guilty to aggravated assault in Specifications 1 and 3 of Charge I, it is inaccurate and without legal effect.  See Diaz, 40 M.J. at 337; see also United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Appellant, however, has not made a colorable showing of possible prejudice and we find none on these facts.  Foremost, trial defense counsel’s R.C.M. 1105 submission correctly annotates appellant pled and was found guilty of, inter alia, simple assault.  Further, the Report of Result of Trial contained a correct summary of appellant’s pleas and the findings.  The convening authority noted he “personally considered” both of these documents prior to taking action.  Indeed, the convening authority lined through and initialed as disapproved the Chapter 10 request on the day of action, while granting the waiver of forfeitures requested under R.C.M. 1105 and 1106.  Under these circumstances, we conclude the convening authority was aware appellant was convicted of simple, rather than aggravated, assault for Specifications 1 and 3 of Charge I.  Accordingly, we will issue a certificate of correction to the court-martial promulgating order to reflect the correct findings but no further remedial action is appropriate.

We have considered the errors personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.


The findings of guilty and the sentence are affirmed.

Senior Judge HOLDEN and Judge HOFFMAN concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Army Reg. 635-200, Active Duty Enlisted Administrative Separations, Chapter 10 


(6 June 2005) [hereinafter Chapter 10].





� The convening authority had previously denied a request for, inter alia, deferral of forfeitures under Article 57, UCMJ.


  


� Dep’t of Army, Form 4430-R, Report of Result of Trial (Sept. 2002) [hereinafter Report of Result of Trial].





� The court-martial promulgating order repeated the SJAR error.
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