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MEMORANDUM OPINION
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GALLUP, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his plea, of rape, in violation of Article 120, Uniform Code of Military Justice, 10 U.S.C. § 920 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.
This case is before the court for review pursuant to Article 66(c), UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s reply thereto.  Appellant’s two assignments of error are without merit yet deserve discussion.
FACTS


Appellant was charged with raping Private First Class (PFC) GA on the early morning of 26 February 2005.  There was no dispute at trial that appellant and PFC GA had sexual relations; the dispute was whether the sex was consensual.  The government’s theory with respect to the alleged rape was that PFC GA was unable to consent due to her being heavily intoxicated and having lost consciousness.  The defense’s theory was two-fold: first, that PFC GA consented to having sex with appellant but fabricated the rape charge because her boyfriend, PFC Bradley Ewertz, walked in while she was having sex with appellant; second, in the alternative, a mistake of fact defense, because PFC GA reasonably appeared to have consented to sexual intercourse, but could not remember she consented because she had acted while in an alcohol-induced blackout.

Military Rule of Evidence [hereinafter Mil. R. Evid.] 412(c)(2) Hearing


Before trial on the merits, defense counsel moved to admit, pursuant to Mil. R. Evid. 412, evidence relating to prior sexual encounters involving PFC GA.  Specifically, defense counsel sought to admit evidence that the victim, PFC GA, had previously engaged in “flirtatious” conduct with appellant, including giving him a hand massage and watching a movie together on his bed while he was shirtless.  The defense also sought to admit evidence that PFC GA slept with another Soldier, Specialist (SPC) DF, the preceding fall.  Appellant argued that PFC Ewertz (PFC GA’s then-boyfriend) was upset when he found out PFC GA had sex with SPC DF, and that this previous incident provided PFC GA with a motive to fabricate a rape charge against appellant in an effort not to further anger her boyfriend.    

Private First Class GA admitted that she may have given appellant a “hand massage,” but it was not “flirtatious.”  Private First Class GA also admitted that on another occasion, appellant gave her a back massage.  Specialist (SPC) Jessica Smalley testified that when she went to return something to appellant, she observed PFC GA and appellant on top of his bed watching a movie together.  Although appellant did not have a shirt on, he was underneath a blanket.  SPC Smalley saw PFC GA rubbing appellant’s hand, but this was not surprising as PFC GA “was very touching, feeling with everyone.”  The military judge concluded this evidence was admissible under Mil. R. Evid. 412 because such conduct between appellant and PFC GA went to the issue of consent and fell within the exception contained in Mil. R. Evid. 412(b)(1)(B).

The military judge took a contrary view towards the evidence relating to PFC GA’s sexual encounter with SPC DF.  The military judge concluded that admission of this evidence was not “constitutionally required” and that it was inadmissible 
under Mil. R. Evid. 412.  Private First Class GA testified she was “good friends” with SPC DF, and their relationship was evolving in the direction of having sex.  Private First Class GA and SPC DF flirted with one another, and on occasion spent time alone together.  On the evening in question in the Mil. R. Evid. 412 hearing, both PFC GA and SPC DF were intoxicated.  They went back to SPC DF’s room where they kissed, but they were interrupted by another soldier, PFC Jeremy Riegel, before they could actually have sex.  The parties stipulated that if PFC Riegel were to testify, he would indicate that he actually observed PFC GA and SPC DF having sex.  The military judge found that the evidence as a whole more strongly supported the conclusion that PFC GA and SPC DF had not actually begun to have sex when they were interrupted by PFC Riegel.  At the time of this incident, PFC GA and PFC Ewertz had not actually begun dating, although they were “friends,” and there had been some sexual interaction between the two.  Approximately a week before appellant’s encounter with PFC GA, PFC Ewertz heard that PFC GA slept with SPC DF.  Private First Class Ewertz was upset that he had not heard about this directly from PFC GA, instead of hearing it from SPC DF.        

The military judge cited two reasons for his conclusion that this evidence was not “constitutionally required.”  First, the military judge found that there was no “logical connection between the charged offense and the evidence that the alleged victim had sex with SPC (DF) and asked a witness SPC Reigel, not to report the incident.”  Second, the military judge concluded that as PFC Ewertz observed PFC GA with appellant, “the prior incident with SPC (DF) gave her no motive to fabricate” a rape allegation against appellant.

The Government Case
After finishing work on the afternoon of 25 February 2005, PFC GA went over to PFC Ewertz’s barracks room.  While there, PFC GA drank approximately three to five shots of Baileys and butterscotch rum (both presumably fortified and distilled alcoholic beverages).  Private First Class GA weighed about 140 pounds; she had not eaten anything at all that day.  Later that afternoon, PFC GA accompanied another soldier to an off-post party where she continued to drink, consuming another three to five shots of Baileys and butterscotch rum.  Upon leaving the party, PFC GA walked back to post, drinking straight from her bottle of Baileys along the way.  She consumed the equivalent of approximately five to ten more shots.  At the gate, PFC GA ran into two friends who were going out to Club Blu, a local bar.  Private First Class GA decided to go along with her friends to the club.
At the club, PFC GA drank half of a bottle of beer.  Private First Class GA testified she did not recall anything else about what happened afterward until she woke up in PFC Ewertz’s barracks room.  Mr. Arthur Mixon, another patron at the club, testified that several bouncers guided PFC GA, who he believed was passed out, over to a sofa near the front door.  Someone then called for a taxi to take PFC GA back to post.  An unidentified individual actually escorted or took PFC GA to PFC Ewertz’s barracks room.


When PFC GA arrived at PFC Ewertz’s room, appellant was alone inside using the computer.  PFC Ewertz was out at a club that evening, too.  While PFC Ewertz was out, PFC GA left several messages for him on his voice mail.  Eventually, PFC Ewertz stepped out of the club for a few moments to return her calls.  Private First Class Ewertz testified that while speaking to PFC GA on the phone, he concluded she was intoxicated, as she was slurring her words and seemed very confused.  Private First Class Ewertz was concerned for her well-being, so at one point he asked her to pass the phone to appellant.  Private First Class Ewertz asked appellant to look after PFC GA and make sure she was all right; PFC Ewertz indicated he would return to his barracks room in about an hour.  Appellant passed the phone back to PFC GA, who resumed talking with PFC Ewertz.  After a while, PFC Ewertz could tell that PFC GA passed out.  

Private First Class Ewertz did not realize until after he hung up the phone that the club would be closing shortly.  Instead of returning in an hour, as he had told appellant, PFC Ewertz, accompanied by SGT Brian Awsumb, arrived at his barracks room only 30-45 minutes after he hung up the phone with appellant.  Private First Class Ewertz did not have a key to his door with him.  After discovering that he could not open the door, he kicked the door in.  Upon turning on the light, PFC Ewertz saw PFC GA lying on the bed on her stomach with her rear end exposed.  She appeared unconscious and lacked any expression on her face.  Appellant got off the bed and pulled his pants up.  He told PFC Ewertz that PFC GA had come onto him and that he was sorry.  Private First Class Ewertz rolled PFC GA over in order to wake her up, telling her to put on her pants.  Private First Class GA did not initially respond to PFC Ewertz’s voice; she testified that she slowly became aware of shouting and loud noises, and did not begin to regain her senses until after he rolled her over.  Once PFC GA became more conscious of her surroundings and put her pants back on, PFC Ewertz took her into the bathroom so that they could discuss what he had seen.  Private First Class Ewertz was very angry, and he asked PFC GA why she had had sex with appellant.  Private First Class GA did not understand what PFC Ewertz meant at first.  After PFC Ewertz explained to her what he had witnessed upon entering the room, she became angry and began to cry.  


Private First Class Ewertz urged PFC GA not to report what had happened.  Private First Class Ewertz was enrolled in the Army Substance Abuse Program (ASAP), and was concerned that he would get in trouble because he had been drinking that night.  Private First Class GA believed she would get in trouble for being in PFC Ewertz’s barracks room after hours.  When over the course of the next days it became apparent that PFC GA’s command would become involved, PFC Ewertz urged her to say the incident with appellant was consensual.  Private First Class GA angrily acceded to PFC Ewertz’s request; nevertheless, PFC Ewertz understood that PFC GA did not believe the incident was consensual; rather, PFC Ewertz felt that she would say the incident was consensual simply because she was reluctant to report it and face having to deal with the authorities.  Eventually, PFC GA did report the rape to the military police.  Private First Class GA felt dirty about what she believed appellant may have done to her.  She did not want to come forward and report the rape because she hated having to think about it and hated having other soldiers talk about what happened to her.  Private First Class GA testified that she did not knowingly engage in sexual intercourse with appellant, as she was too drunk to have done so.
The Defense Case


Appellant testified he had consensual sex with PFC GA.  Sometime between 2400 and 0100 on the morning in question, appellant went to PFC Ewertz’s room to use the computer.  Appellant had earlier consumed a significant amount of alcohol.  At approximately 0300, an unknown individual escorted PFC GA back to the room.  Although she stumbled some, PFC GA was able to walk into the room on her own.  According to appellant, PFC GA did pass out on the phone when she was talking to PFC Ewertz, but woke up shortly thereafter and went to the bathroom.  Upon exiting the bathroom, PFC GA walked over to where appellant was sitting by the computer, and began to rub his hair and suck on his fingers.  Appellant testified that he told PFC GA that he had been trying to seduce her, but PFC GA responded that “you can’t seduce a seductress,” and walked over to the bed. 


Appellant stated that he then went over to the bed to join PFC GA, and they began to kiss.  Together, after some effort and without total success, they took her pants off, and appellant put on a condom.  Appellant described PFC GA as being an active participant during the sex, as she moved her hips and would moan.  Private First Class GA supported her own body during the sex, and occasionally would change positions on the bed.  After ten to fifteen minutes, PFC Ewertz walked into the room.  Appellant testified that he apologized to PFC Ewertz and that he was angry about how PFC GA did not say anything to try to help rectify the situation.  


Another soldier, Sergeant (SGT) Awsumb, was with PFC Ewertz when he returned to his barracks room.  Sergeant Awsumb described PFC GA’s position as being impossible for a person to maintain if she were passed out.  Sergeant Awsumb stated that PFC GA was conscious, and had an expression on her face indicating guilt at being caught.  PFC Ewertz was very upset and yelled at appellant and PFC GA about what he had seen.  While this was happening, PFC GA rolled over and put her pants back on.  Sergeant Awsumb testified that she then pointed at appellant and said “[h]e did it; I didn’t know what was going on.”  
Mil. R. Evid. 412
LAW
Military Rule of Evidence 412 provides, in pertinent part:
(a) Evidence generally inadmissible.  The following evidence is not admissible in any proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):

(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.

(2) Evidence offered to prove any alleged victim’s sexual predisposition.

(b) Exceptions.

(1) In a proceeding, the following evidence is admissible, if otherwise admissible under these rules.
. . . .

(C) evidence the exclusion of which would violate the constitutional rights of the accused.

(c) Procedure to determine admissibility.
. . . .

(3) If the military judge determines on the basis of the hearing described in paragraph (2) of this section that the evidence that the accused seeks to offer is relevant…and that the probative value of such evidence outweighs the danger of unfair prejudice…, such evidence shall be admissible under this rule to the extent an order made by the military judge specifies evidence that may be offered and areas with respect to which the alleged victim may be examined or cross-examined.

As our superior court has noted, “[Mil. R. Evid.] 412 was intended to protect victims of sexual offenses from the degrading and embarrassing disclosure of intimate details of their private lives while preserving the constitutional rights of the accused to present a defense.”  United States v. Banker, 60 M.J. 216, 219 (C.A.A.F. 2004) (citing United States v. Sanchez, 44 M.J. 174, 178 (C.A.A.F. 1996); Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Drafter’s Analysis at A22-36.  A judge’s decision to exclude evidence under Mil. R. Evid. 412 is reviewed under an abuse of discretion standard.  Id. at 223.   If we determine that the military judge excluded constitutionally required evidence, we may not affirm a finding of guilty unless we are convinced that the error was harmless beyond a reasonable doubt.  United States v. Andreozzi, 60 M.J. 727, 738 (Army Ct. Crim. App. 2004), pet. denied, 62 M.J 309 (C.A.A.F. 2005). 

As Mil. R. Evid. 412 is a rule of exclusion, at a hearing held pursuant to 
Mil. R. Evid. 412(c)(2), the party seeking to admit such evidence has the burden of establishing under which exception of the rule the evidence is admissible.  Banker, 60 M.J. at 222; Andreozzi, 60 M.J. at 739.  In analyzing admissibility, the military judge must first determine whether the evidence is relevant under Mil. R. Evid. 401, and then apply the balancing test under Mil. R. Evid. 412(c)(3).  Banker, 620 M.J. at 222.

The military judge must keep in mind that:  
Although this two-part relevance-balance analysis is applicable to all three of the enumerated exceptions, evidence offered under the constitutionally required exception is subject to distinct analysis.  Under [Mil. R. Evid.] 412(b)(1)(C), the accused has the right to present evidence that is relevant, material, and favorable to his defense. While the relevancy portion of this test is the same as that employed for the other two exceptions of the rule, if the evidence is relevant, the military judge must then decide if the evidence offered under the constitutionally required exception is material and favorable to the accused’s defense, and thus whether it is necessary.  
In determining whether evidence is material, the military judge looks at the importance of the issue for which the evidence was offered in relation to the other issues in this case; the extent to which this issue is in dispute; and the nature of the other evidence in the case pertaining to this issue.
After determining whether the evidence offered by the accused is relevant and material, the judge employs the [Mil. R. Evid.] 412 balancing test in determining whether the evidence is favorable to the accused’s defense.  While the term favorable may not lend itself to a specific definition, we believe that based on Supreme Court precedent and our own Court’s rulings in this area, the term is synonymous with vital.
Banker, 60 M.J. at 222 (internal quotation marks and citations omitted).  
DISCUSSION

Regarding PFC GA’s encounter with SPC DF, the military judge concluded that while they kissed and SPC DF exposed his penis, SPC DF did not penetrate PFC GA before being interrupted by another soldier entering the room.  The military judge held that the evidence of this sexual behavior on the part of PFC GA was inadmissible under Mil. R. Evid. 412(a), and that the defense had failed to show that the evidence was constitutionally required to be admitted under Mil. R. Evid. 412(b)(1)(C).  The military judge based his ruling on the defense’s failure to show a logical connection between the charged offense and PFC GA’s encounter with SPC DF.  The military judge concluded that nothing about the incident with SPC DF made it more likely that PFC GA would fabricate a rape allegation against appellant.  The two incidents occurred months apart with different people.  Although PFC GA was interested in SPC DF romantically, she had no such feelings for appellant.  The military judge found because PFC Ewertz discovered appellant engaged in sexual activity with PFC GA, PFC GA had no opportunity to conceal the encounter; consequently, the prior incident with SPC DF afforded PFC GA no motive to fabricate a rape allegation.  

We disagree with the military judge’s conclusion that there was no logical connection between PFC GA’s encounter with SPC DF and her encounter with appellant; we also disagree with his finding that the evidence was irrelevant to the defense case.  We find that there was a marginal logical connection between PFC GA’s encounter with SPC DF and the charged offense involving appellant.  It is not illogical to believe that PFC Ewertz’s reaction to the news that PFC GA had a sexual encounter with SPC DF would give PFC GA a motive to fabricate a rape allegation against appellant; the rationale would be that the fabrication would fend off PFC Ewertz’s anger upon the compromising discovery of PFC GA with appellant.  While PFC Ewertz might forgive one act of infidelity with SPC DF, he might be less tolerant of a second act with another soldier, appellant.  That evidence is relevant is not by itself enough, however, to warrant the admission of the evidence, as relevant evidence “may be excluded unless its importance outweighs the policies which support exclusion.”  United States v. Lauture, 46 M.J. 794, 798 (Army Ct. Crim. App. 1997).  Here, the importance of the evidence did not outweigh the goal of Mil. R. Evid. 412 to protect rape victims from the additional embarrassment and shame of having their prior sexual history discussed in court.  Id. at 800.  In other words, while the evidence of the PFC GA-SPC DF encounter may have been relevant to appellant’s defense, and so may pass muster under the first step of a Mil. R. Evid. 412(c)(3) analysis, it does not pass the second.  Whatever probative value the evidence offered was outweighed by the danger of unfair prejudice to PFC GA’s privacy interests.  This is precisely the kind of evidence Mil. R. Evid. 412 is designed to exclude. 

Moreover, we find that the evidence regarding PFC GA’s encounter with SPC DF was not constitutionally required.  See Andreozzi, 60 M.J. at 739.  The military judge’s ruling did not deprive appellant of the ability to present a defense that PFC GA fabricated her rape allegation against him.  The encounter with SPC DF did not closely resemble the charged event between appellant and PFC GA; admission of this evidence was not “necessary, critical, or vital” to appellant’s defense.  Sanchez, 44 M.J. at 180.  
The strongest evidence that PFC GA had a motive to fabricate a rape allegation against appellant was in fact presented at his court-martial.  At the time of the incident with appellant, PFC GA was involved in a romantic relationship with PFC Ewertz.  Upon returning to his barracks room, PFC Ewertz witnessed appellant having sex with PFC GA.  If the sex were truly consensual, PFC GA had a compelling reason to lie to PFC Ewertz about what happened.  The only way for PFC GA, as a willing participant in sex with appellant, to explain away the compromising situation that PFC Ewertz had witnessed firsthand would be to concoct an explanation involving non-consensual sex.  Appellant presented this very argument to the military judge.  The encounter with SPC DF did not make it significantly more likely that PFC GA was lying.  If the military judge were to accept that PFC GA had fabricated a rape allegation against appellant, he would have likely done so anyway on the basis of the testimony already before him.  Private First Class GA’s encounter with SPC DF added nothing vital to that which was already in evidence.  Quite simply, the excluded SPC DF evidence would not have altered the outcome of appellant’s court-martial had it been admitted into evidence.  
Even assuming arguendo that the military judge erred in excluding the evidence relating to PFC GA’s encounter with SPC DF, we are convinced that this error was harmless beyond a reasonable doubt.  United States v. Allison, 63 M.J. 365, 370-71 (C.A.A.F. 2006) (“issues involving possible constitutional error can be resolved by assuming error and concluding that the error is harmless beyond a reasonable doubt”).  The government’s case against appellant was strong.  See Lauture, 46 M.J. at 799 (citing Delaware v. Van Arsdall, 475 U.S. 673, 680 (1986)).  The proffered evidence added little, if anything, to the defense case that was not already there.  As such, appellant’s assignment of error is without merit.      
Legal and Factual Insufficiency of Appellant’s Rape Conviction

LAW
Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty that we find correct in law and fact.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant’s] guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  The test for legal sufficiency is “whether after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.” United States v. Pabon, 42 M.J. 404, 405 (C.A.A.F. 1995) (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)).
DISCUSSION
We are satisfied appellant’s rape conviction is both legally and factually sufficient.  In reaching this determination, we relied solely on the evidence presented during the merits of appellant’s court-martial, and not any of the evidence excluded by the military judge during the Mil. R. Evid. 412(c)(2) hearing.  The evidence introduced at appellant’s court-martial showed that on the night in question, PFC GA consumed a significant quantity of alcohol.  She drank between eleven to twenty shots of Baileys and butterscotch rum, and an indeterminate amount of the alcohol mix straight from the bottle prior to arriving at Club Blu.  Moreover, while at the club, PFC GA consumed at least an additional one-half of a Corona beer.  
There was ample evidence that PFC GA was so incapacitated that she had passed out, thus rendering her unable to consent to sexual intercourse.  Mr. Mixon, a Club Blu patron, testified he observed bouncers guide PFC GA over to a sofa near the front of the club.  According to Mr. Mixon, the bouncers appeared to be pulling PFC GA over to the sofa as it seemed to him that PFC GA had passed out.  After someone had called for a taxi cab to take PFC GA back to post, Mr. Mixon observed another individual carry PFC GA out to the taxi cab as she was apparently still passed out.  
Upon arrival at PFC Ewertz’s barracks room, PFC GA managed to speak with PFC Ewertz on the phone.  It was readily apparent to PFC Ewertz that PFC GA was intoxicated; she slurred her words throughout their conversation and she seemed very confused.  At one point in the conversation with PFC Ewertz, PFC GA lost consciousness.  Appellant himself admitted PFC GA passed out while she was on the phone.  Moreover, when PFC Ewertz entered his barracks room, he observed PFC GA lying on the bed lacking much of an expression on her face.  PFC Ewertz testified PFC GA was unconscious.  PFC Ewertz had to shake her vigorously in order to wake her up, and it took her a while after that to understand what he was saying to her.  PFC GA testified that she was so intoxicated she simply could not remember anything about what had happened for a considerable period until she became aware of loud voices and that PFC Ewertz was berating her.
Thus, this court finds appellant’s argument to be without merit.  The evidence presented at his court-martial was both legally and factually sufficient to support his rape conviction. The government offered abundant evidence relating to each of the elements of rape.  The evidence strongly supported the finding that PFC GA was unable to consent to sexual intercourse with appellant due to her being highly intoxicated at the time; indeed, we are convinced beyond a reasonable doubt that PFC GA was passed out when appellant had sex with her.  It was not reasonable for appellant to conclude that PFC GA consented to have sex with him.  To the contrary, the evidence supports the government’s theory that appellant took advantage of a vulnerable, intoxicated victim for non-consensual sexual intercourse.      
CONCLUSION
The findings of guilty and the sentence are affirmed.  
Judge ZOLPER and Judge MAGGS concur.
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