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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit assault, violation of a lawful general regulation, and assault with a dangerous weapon (two specifications) in violation of Articles 81, 92, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, and 928 [hereinafter UCMJ].  The adjudged and approved sentence was a bad-conduct discharge, confinement for five months, forfeiture of $639.00 pay per month for six months, and reduction to Private E1.  This case was submitted on its merits to the court for automatic review under Article 66, UCMJ.


Appellant was charged with two specifications of aggravated assault “by pointing at [the two victims] with a dangerous weapon, to wit: a loaded firearm” (a .380 caliber pistol).  He was found guilty, pursuant to his pleas by exceptions and substitutions, of two specifications under Article 128, UCMJ, of committing “an assault upon [the two victims] by brandishing and clicking a dangerous weapon, to wit: a firearm.”  An unloaded pistol, when presented as a firearm, is not a “dangerous weapon” and does not constitute an aggravated assault under Article 128(b)(1), UCMJ.  See Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 54c(4)(a)(ii); United States v. Davis, 47 M.J. 484, 485 (1998); United States v. Turner, 42 M.J. 689, 691 (Army Ct. Crim. App. 1995) (en banc).  It is unclear from the record whether the military judge intended to find the appellant guilty of aggravated assault with a dangerous weapon or simple assault.  In either instance, the finding of guilty of assault with a dangerous weapon is incorrect as a matter of law under the facts of this case.


We have considered the matters asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the findings of guilty of Specifications 1 and 2, respectively, of Charge V as find that the appellant did, at or near Fort Campbell, Kentucky, between on or about 4 December 1998 and 5 December 1998, commit an assault on [each of the two victims named in those specifications] by brandishing and clicking an unloaded pistol.  The remaining findings of guilty are affirmed.

Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, forfeiture of $639.00 pay per month for six months, and reduction to Private E1.

Senior Judge TOOMEY and Judge NOVAK concur.
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