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GALLUP, Senior Judge:

Colonel (COL) Patrick Reinert, a military judge sitting as a special court-martial, convicted Private (PVT) Daryus C. Gipson, pursuant to his pleas, of conspiracy to commit housebreaking and larceny, absence without leave (AWOL), disobeying a superior commissioned officer, disobeying a superior noncommissioned officer, larceny, housebreaking, and communicating a threat, in violation of Articles 81, 86, 90, 91, 121, 130, and 134 of the Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 890, 891, 921, 930, and 934 [hereinafter UCMJ].  Colonel Reinert sentenced PVT Gipson to a bad-conduct discharge, confinement for seven months, and forfeiture of $867.00 pay per month for seven months.  The convening authority has not taken action in the case.  This matter is before us as a result of petitions for extraordinary relief filed by the United States and PVT Gipson pursuant to the All Writs Act, 28 U.S.C. § 1651(a) (2000).
  

As the two petitions are necessarily intertwined, we consider them together.  Resolution of Army Miscellaneous 20071195 will remove any impediment to the speedy completion of the very action sought by Army Miscellaneous 20071343; in an exercise of logical and judicial economy the court will discuss and resolve Army Miscellaneous 20071195 first.  All the sections below, with the exception the decretal paragraph, address the government’s petition for a Writ of Prohibition.

We first address two threshold questions.  First, does the UCMJ provide this court jurisdiction under the All Writs Act to review an interlocutory appeal on behalf of the government when Article 62, UCMJ, does not otherwise permit such review?  Second, assuming there is jurisdiction, is the subject matter “extraordinary” under the All Writs Act?  We then address the substantive question of whether a judge can order confinement credit unrelated to Article 13, UCMJ.

FACTS

After arraignment, but before entering pleas, PVT Gipson filed a motion alleging he was subjected to illegal pretrial punishment in violation of Article 13, UCMJ, and requesting twenty days confinement credit.  Private Gipson averred he was publically ridiculed by a number of drill sergeants and noncommissioned officers.  On one occasion a drill sergeant told a group of soldiers waiting in line at a dining facility, “You see these 2 privates [(PVT Gipson and another soldier)] . . . you don’t want to be like them . . . going to jail . . . looking for a boyfriend. . . .  You privates don’t want to be like those scumbags.”  On several other occasions, another drill sergeant, in the presence of other soldiers, referred to PVT Gipson as “big Louie’s [a local entertainment establishment] bitch” and said PVT Gipson was “[going] to jail.”  Another noncommissioned officer, when leaving the supply room where PVT Gibson and two other soldiers remained, made a point to take all of his personal belongings, telling the rest of the soldiers in the room, “I don’t want nothin’ to be takin . . . you ‘all the ones who stole it; you’re the one with the records.”  Finally, on at least four occasions, another drill sergeant would sing lyrics from a song entitled “Locked Up” when he saw PVT Gipson.

Private Gipson filed a second Article 13, UCMJ, motion several days later and requested three additional days of confinement credit claiming a drill sergeant standing with several other drill sergeants told him to “get your hands out of your pockets Jailbird.”  There were other soldiers present and close enough to hear this comment. 


At the Article 39(a), UCMJ, session on the motions, the government conceded the alleged acts occurred and acknowledged they constituted illegal punishment under Article 13, UCMJ.  The government agreed PVT Gipson should receive twenty days of confinement credit.  Colonel Reinert, while accepting the government’s concession there was illegal pretrial punishment, required argument from both parties before determining the remedy for these violations.  After hearing the parties’ positions, COL Reinert ruled on the motion for illegal pretrial punishment credit as follows:

All right, in light of the facts that we have here, I’m going to grant the Article 13[, UCMJ,] motion and I’m going to give you some credit.  I’m also going to grant some other relief.  To a certain extent I agree with trial counsel that the level of the misconduct isn’t as bad as some Article 13[, UCMJ,] motions I’ve seen.  It’s not the old Peyote platoon kind of approach, but the thing that is disconcerting to me is the fact that you’ve got a relatively wide path of misconduct.  You’ve got senior noncommissioned officers, E-7s and E-6s, who in this training environment are charged with building the backbone of the Army, they are charged with instilling the Army values, and they are acting like juvenile school children.  In short, they are running amuck.  

I am going to grant the accused twenty days credit for the Article 13[, UCMJ,] violations, but credit alone I don’t think will solve Article 13[,UCMJ,] issues.  I’m also going to direct that the government cause each of these noncommissioned officers named in the defense motion to be taken to a brigade level commander or sergeant major.  Each of them will be counseled about Article 13[,UCMJ,] and the need to stop this kind of idiotic behavior.  

In addition to that individual counseling, the government shall conduct training, orientation, or guidance to every drill sergeant on this installation to make sure that they understand that when a [s]oldier is accused of misconduct they cannot go out of their way to punish the accused prior to trial in violation of Article 13[, UCMJ].  Now, whether reaching out to all the drill sergeant on this post is through a training session or through a letter or article in the post newspaper, I will leave that to your discretion.  But you need to make sure that everyone understands the need to comply with Article 13[, UCMJ].  

In the event that the government fails to follow through with the individual counseling of these [s]oldiers or fails to get the word out generally by either the way of class, newspaper article or some other appropriate means, I will grant an additional 5 days credit.  

So, what that means PVT Gipson is that I have granted your motion because of the way you were treated prior to trial here.  We are going to give you some credit off of the sentence that is going to be imposed today.  I’m going to give you twenty days off that sentence.  I have also ordered the government to do something to hopefully correct this situation in the future.  In the event that the government refuses to do that, then you will get an additional 5 days off your sentence. 


Colonel Reinert further ordered the government to file a “certificate of compliance with the court’s order” as an appellate exhibit and stated:

If when I get that record for review and there is no [appellate exhibit to that effect] then that tells me the government has not complied.  I will then order a post-trial [Article] 39a[, UCMJ,] session. . . .  [I]n the event [the government has] not complied by the time it is time to authenticate the record, then [I] will grant the additional 5 days credit at that point and then I will authenticate the record.  

The government eventually certified it complied with all but one part of COL Reinert’s order―the order to conduct installation-wide training for all drill sergeants.  As a result, on 10 September 2007, PVT Gipson filed a motion for appropriate relief asking COL Reinert to grant him the additional five days confinement credit.  On 14 September 2007, the government acknowledged it did not conduct the installation-wide training and asked COL Reinert to reconsider his earlier ruling.  The government argued COL Reinert’s order exceeded his authority.  In light of the government’s admissions, COL Reinert, with the agreement of the parties, determined a post-trial Article 39(a), UCMJ, session was unnecessary, finding he possessed necessary facts to make a ruling. 

On 24 September 2007, COL Reinert supplemented his prior ruling on the Article 13, UCMJ, motions and authenticated the record of trial.  Asserting it was within his power to “take appropriate actions to enforce judicial orders,” he awarded PVT Gipson the additional five days of confinement credit for the Article 13, UCMJ, violations based on the government’s failure to comply with his order.  He further ordered the government to “take appropriate steps to notify the confinement facility and convening authority of the change in credit.” 

On 28 September 2007, the convening authority, in accordance with the advice of his acting SJA, decided not to take action on PVT Gipson’s case so that the United States could pursue a petition for extraordinary relief with this court.

PROCEDURAL HISTORY

On 26 October 2007, the United States filed a Petition for Extraordinary Relief in the Nature of a Writ of Prohibition asking this court to find:

1.  [COL Reinert’s] order to conduct mandatory training is outside the authority of the military judge, and therefore, is prohibited from enforcement against the Government.     

2.  [COL Reinert’s] order awarding PVT Gipson five additional days of sentence credit as a consequence of the Government’s non-compliance with the training order is outside the authority of the military judge, and therefore, is prohibited from enforcement against the convening authority or Government[.]

3.  [COL Reinert’s] awarding five days of confinement credit to PVT Gipson shall be treated as a recommendation for clemency . . . .  The convening authority is free to award PVT Gipson the additional five days confinement credit as a discretionary act of clemency.       


On 6 December 2007, PVT Gipson filed a petition for Extraordinary Relief in the Nature of a Writ of Mandamus asking this court to order the SJA to submit a post-trial recommendation (SJAR) to the convening authority and order the convening authority to take action on his case.  On that same day, the acting SJA signed a SJAR pursuant to Rule for Court-Martial [R.C.M.] 1106(d) and provided a copy to PVT Gipson’s trial defense counsel pursuant to R.C.M. 1106(f).  The acting SJA recommended delaying action in the case “until the appellate courts resolve the legality of [COL Reinert’s] order.”  

On 10 December 2007, PVT Gipson, through his trial defense counsel, submitted matters to the convening authority under R.C.M. 1105(b) and 1106(f)(4).  The accused requested the convening authority consider alternate clemency in taking initial action on the case:  either disapproval of the adjudged punitive discharge, or approval of a request for discharge under the provisions of Army Reg. 635-200, Personnel Separations:  Enlisted Personnel, ch. 10 [hereinafter Chapter 10] (6 June 2005).  The SJA supplemented the SJAR on 17 December 2007 with an addendum pursuant to R.C.M. 1106(f)(7).  The SJA recommended, inter alia, the convening authority “disapprove the Accused’s requests for a Chapter 10 . . . [and] the Accused’s request for disapproval of the bad conduct-discharge [sic].”  The SJA again recommended deferral of final action until “final decision on the writ.”

On 17 December 2007, the convening authority disapproved PVT Gipson’s request for discharge under Chapter 10; moreover, he “disapprove[d] the Accused’s request for disapproval of the bad conduct discharge,” while nevertheless deferring “final action” until disposition of the government’s writ.  We heard oral argument in both petitions on 19 December 2007.

LAW and DISCUSSION 

Government Interlocutory Appeals 

The jurisdiction of this court is narrowly prescribed by Congress.  See Articles 62, 66, 69, and 73, UCMJ.  Article 66, UCMJ, affords this court jurisdiction to review “the findings and sentence as approved by the convening authority” in a court-martial.  See 10 U.S.C. § 866(c).  Article 62, UCMJ, allows this court to review certain kinds of interlocutory government appeals.  See id. § 862(a).  Article 69, UCMJ, gives us jurisdiction to review cases in which the Judge Advocate General has taken certain actions.  See id. at § 869(d).  Finally, Article 73, UCMJ, permits this court to review petitions for a new trial for newly discovered evidence or fraud on the court.  See id. at § 873.

As this is a government interlocutory appeal of a military judge’s ruling, arguably the most applicable statutory basis for review is Article 62, UCMJ.
  That article, however, limits the scope of an appeal to any ruling or order made by a military judge which terminates the proceedings with respect to a charge or specification, excludes evidence that is substantial proof of a fact material in the proceeding, or involves the disclosure of classified information.  See 10 U.S.C. § 862(a)(1)(A)-(D).  In addition, contemporaneous with the enactment of Article 62, UCMJ, the President provided for government interlocutory appeals consistent with the article’s mandate and limitations.  See R.C.M. 908(a) (Manual for Courts-Martial, United States (1984 ed.) [hereinafter, MCM, 1984]; see also Drafters’ Analysis of R.C.M. 908, MCM, 1984 (“Article 62[, UCMJ,] now provides the Government with a means to seek review of certain rulings or orders of the military judge.”).
  

While Article 62, UCMJ, limits an appellate court’s jurisdiction to those issues indentified within the statute, the article has been interpreted broadly to ensure the government has the same opportunity to appeal adverse trial rulings the prosecution has in federal civilian criminal proceedings.  See United States v. Lopez de Victoria, 66 M.J. 67, 71 (C.A.A.F. 2008); United States v. Brooks, 42 M.J. 484, 486 (C.A.A.F. 1995) (“Article 62 was intended by Congress to be interpreted and applied in the same manner as the [federal] Criminal Appeals Act, 18 U.S.C. § 3731.”).  


In this case, the government has not petitioned for review under Article 62, UCMJ, nor would this court find jurisdiction under the statutory scheme Congress has prescribed.  Colonel Reinert has not issued any orders terminating any charges or specifications, excluded evidence, or addressed disclosure of classified information.  But cf. United States v. True, 28 M.J. 1, 3 (C.M.A. 1989) (Article 62, UMCJ, is intended to avoid the “technical barriers to government appeals” and should be interpreted broadly).  Therefore, it is clear neither the statutory nor procedural prerequisites for a successful Article 62, UCMJ, appeal have been met.  See also R.C.M. 908. 

Government Appeals under the All Writs Act

Since this court concludes it has no jurisdiction under Article 62, UCMJ, the principle jurisdictional question before this court is whether an alternative form of interlocutory appeal exists for the government to seek redress.  In particular, the government avers, and COL Reinert concedes, “[t]his court has jurisdiction pursuant to the All Writs Act.”  Although both parties agree we have jurisdiction under the All Writs Act, 28 U.S.C. § 1651, we question this authority.  Accordingly, the immediate question is whether we can issue a writ under this act in a case that does not fall within the specific statutory language of Articles 62, 66, 69, or 73, UCMJ.

The All Writs Act, 28 U.S.C. 1651(a), provides that “all courts established by Act of Congress may issue all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of law.”  The authority of this court to exercise jurisdiction under the All Writs Act has been recognized by the Supreme Court.  See Noyd v. Bond, 395 U.S. 683, 695 n.7 (1969).  In general terms, the military appellate courts can intervene under authority of the All Writs Act in extraordinary cases where the normal review process does not afford an adequate remedy.  See, e.g., ABC, Inc. v. Powell, 47 M.J. 363 (C.A.A.F. 1997); Cooke v. Orser, 12 M.J. 335 (C.M.A. 1982); United States Navy-Marine Corps Court of Military Review v. Carlucci, 26 M.J. 328 (C.M.A. 1988).
The All Writs Act, however, is not applied without limitation.  The Act does not confer an independent jurisdictional basis; rather, it provides ancillary or supervisory jurisdiction to augment the actual jurisdiction of the court.  In Goldsmith v. Clinton, 526 U.S. 529 (1999), the Supreme Court held the Court of Appeals for the Armed Forces (CAAF) lacked jurisdiction to issue a writ, under 28 U.S.C. § 1651, enjoining the President and various military officials from dropping an officer from the rolls of the Air Force.  The officer was convicted at court-martial and sentenced to confinement but was not dismissed.  The officer claimed, inter alia, an administrative action dropping him from the roles would violate double jeopardy.  The CAAF granted the writ under 28 U.S.C. § 1651 and the Supreme Court reversed.  The Court ruled:
[T]he CAAF is accorded jurisdiction by statute (so far as it concerns us here) to “review the record in [specified] cases reviewed by” the service courts of criminal appeals, 10 U.S.C. §§ 867(a)(2), (3), which in turn have jurisdiction to “revie[w] court-martial cases,” § 866(a).  Since the Air Force’s action to drop respondent from the rolls was an executive action, not a “findin[g]” or “sentence,” § 867(c), that was (or could have been) imposed in a court-martial proceeding, the elimination of Goldsmith from the rolls appears straightforwardly to have been beyond the CAAF's jurisdiction to review and hence beyond the “aid” of the All Writs Act in reviewing it.

Id. at 535 (footnote omitted).  The Court further explained “the express terms of the [All Writs] Act confine the power of the CAAF to issuing process ‘in aid of’ its existing statutory jurisdiction; the Act does not enlarge that jurisdiction.”  Id. at 534-35 (citations omitted); see also Loving v. United States, 62 M.J. 235, 247 (C.A.A.F. 2005) (the All Writs Act authorizes employment of extraordinary writs, but is not generally available to provide alternatives to other adequate remedies at law; a writ may not be used when another method of review will suffice).

If Goldsmith was the only case interpreting the All Writs Act, we would conclude there is no jurisdiction because neither Article 62 nor 66, UMCJ, provide for this court’s review of government appeals under the All Writs Act.
  However, Goldsmith is not the only case and our superior court has exercised jurisdiction under the All Writs Act in several instances in which the requirements of Article 62 and 66, UCMJ, were not satisfied.  In United States v. Caprio, 12 M.J. 30, 30 (C.M.A. 1981), our superior court conceded, “Congress fail[ed] to provide specifically for submission by the Government of petitions for review in extraordinary writ matters”; however, the court ultimately concluded it had jurisdiction to review the government’s petition under the All Writs Act.  See also United States v. Redding, 11 M.J. 100, 104-06 (C.M.A. 1981) (military appellate courts have jurisdiction under the All Writs Act to review government interlocutory petitions); Dettinger v. United States, 7 M.J. 216 (C.M.A. 1979).  But cf. Carroll v. United States, 354 U.S. 394, 401 (1957) (appeals by the government in criminal cases are permitted only where there is specific statutory authority and only within the narrow limits statutorily granted).  Additionally, the legislative history of the Military Justice Act of 1983 suggests Congress saw no existing statutory means for government interlocutory appeals prior to the enactment of Article 62, UCMJ.
  See also True, 28 M.J. at 4 (Everett, C.J., dissenting) (“Until 1983, the Uniform Code contained no statutory provision whereunder the Government could appeal from an adverse ruling at the trial level.”). 

Accepting our superior court’s premise in Caprio that the All Writs Act was available to the government in that case because no statutory authority existed for an interlocutory appeal by the government, the enactment of Article 62, UCMJ, seemingly superseded the government’s ability to appeal interlocutory matters under the All Writs Act.  See Lopez De Victoria, 66 M.J. at 68 (“Thus, Congress’ decision to permit appeals from either party in the 1983 Act was not a jurisdictional innovation, but an adaptation of the existing Title 18 statute to replace the cumbersome extraordinary writ procedure with a direct appeal procedure.” (emphasis added)).  As our superior court recently noted, “The All Writs Act is a residual source of authority to issue writs that are not otherwise covered by statute.  Where a statute specifically addresses the particular issue at hand, it is that authority, and not the All Writs Act that is controlling.”  Loving, 62 M.J. at 247 (citation omitted).  
Given the narrowly prescribed congressional scheme for government interlocutory appeals under Article 62, UCMJ, in the absence of restraint from this court, appellate use of extraordinary writs under the All Writs Act could easily circumvent the carefully crafted jurisdictional and procedural requirements of Article 62, UCMJ, and R.C.M. 908.  See generally United States v Roberts, 88 F.3d 872, 838 (10th Cir. 1996) (government’s petition to issue writ of mandamus was denied, since issuance of writ would expand government’s right to bring interlocutory criminal appeals beyond terms of 18 U.S.C. § 3731); United States v Weinstein, 511 F.2d 622, 626 (2d Cir. 1975), cert. denied, 422 U.S. 1042 (1975) (citing Will v. United States, 389 U.S. 90, 96-97 (1967)) (use of writ of mandamus as substitute for appeal or as means of circumventing Criminal Appeals Act is barred).  
Jurisdictional Precedent and Stare Decisis
While we have significant concerns for the viability of government interlocutory appeals under the All Writs Act, particularly after Goldsmith, we are bound to follow precedent established by our superior court and are mindful “of the importance that the doctrine of stare decisis plays in our decision-making.”  United States v. Rorie, 58 M.J. 399, 406 (C.A.A.F. 2003).  In particular, stare decisis is “most compelling” where courts undertake statutory and rule construction.  Hilton v. South Carolina Public Rys. Comm’n, 502 U.S. 197, 205 (1991); see also Maislin Indus., U.S., Inc. v. Primary Steel, Inc., 497 U.S. 116, 131 (1990) (“Once we have determined a statute’s clear meaning, we adhere to that determination under the doctrine of stare decisis.”).  Indeed, our superior court cautioned: 

When an intermediate appellate court sets out to discover whether it continues to be bound by precedent of a higher court, which that higher court has not repudiated, it undertakes a risky venture. While negotiating such a path is not inevitably fatal, it is so marked with pitfalls that it should not be undertaken with temerity.

United States v. Kelly, 45 M.J. 259, 262 (C.A.A.F. 1996).

As previously noted, our superior court has asserted jurisdiction to issue writs for government appeals under 28 U.S.C. § 1651 prior to the enactment of Article 62, UCMJ.  See Redding, 11 M.J. at 104-06; Dettinger, 7 M.J. at 218; Caprio, 12 M.J. at 30-33.  More recently, in ABC, Inc. v. Powell, 47 M.J. 363, our superior court issued a writ of mandamus to a convening authority requiring him to open a hearing under Article 32, UCMJ, to the press and public.  The case did not fall within the language of Article 67, UCMJ, because it had not been reviewed first by a court of criminal appeals.  See 10 U.S.C. § 867(a).  Our superior court nonetheless granted the writ of mandamus, citing 28 U.S.C. § 1651 as its jurisdictional authority.  See ABC, Inc. v. Powell, 47 M.J. at 364.

Finally, in Suzuki our superior court declared the proper form for government appeals of confinement credit issues is through an extraordinary writ petition.  United States v. Suzuki, 14 M.J. 491, 492-93 (C.M.A. 1983) (citing Redding, 11 M.J. 100; Dettinger, 7 M.J. 216).  This principle was reinforced more recently by now Chief Judge Effron in his concurring opinion in United States v. Ruppel, 49 M.J. 247, 254 (C.A.A.F. 1998) (concurring in part and in the result) (“The only means available for the Government to appeal the sentence credit would be via an extraordinary writ.”).  

The Supreme Court has announced the lower courts should not lightly assume its decisions have been overruled:

We do not acknowledge, and we do not hold, that other

courts should conclude our more recent cases have, by

implication, overruled an earlier precedent. We reaffirm

that “if a precedent of this Court has direct application in a case, yet appears to rest on reasons rejected in some other line of decisions, the Court of Appeals should follow the case which directly controls, leaving to this Court the

prerogative of overruling its own decisions.”

Agostini v. Felton, 521 U.S. 203, 237 (1997) (quoting Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477, 484 (1989)).  We apply this same standard to the decisions of our superior court.  

Applying this principle, we conclude that ABC, Inc. v. Powell, Caprio, and Suzuki remain good law.  Not only do the facts of these cases differ significantly from those of Goldsmith, but our superior court continues to cite to these cases  without suggesting those decisions have any infirmity.  See generally Lopez De Victoria, 66 M.J. 67; United States v. Davis, 64 M.J. 445, 447 (C.A.A.F. 2007); United States v. Montesinos, 28 M.J. 38, 44 (C.M.A. 1989).  We thus conclude the All Writs Act empowers us to issue a writ of prohibition in aid of our jurisdiction over a pending court-martial, even if the case does not fall strictly within the jurisdiction conferred by Articles 62, 66, 69, 73, UCMJ.

Petition for an Extraordinary Writ of Prohibition

Although we conclude we may exercise extraordinary writ jurisdiction, we must also determine whether the relief requested fits with the narrow boundaries of an “extraordinary” matter to justify its use.  Under our All Writs Act jurisdiction, a petitioner must present compelling reasons why it is “necessary and appropriate” that we grant relief.  Denedo v. United States, 66 M.J. 114, 119 (C.A.A.F. 2008) (quoting 28 U.S.C. § 1651(a)).  An extraordinary writ constitutes a “drastic instrument which should be invoked only in truly extraordinary situations.”  Harrison v. United States, 20 M.J. 55, 57 (C.M.A. 1985) (quoting United States v. LaBella, 15 M.J. 228, 229 (C.M.A. 1983)).  Because of their extraordinary nature, writs are issued sparingly, and a petitioner bears an extremely heavy burden to establish a clear and indisputable entitlement to extraordinary relief.  With these general principles in mind, we examine what criteria might justify extraordinary relief suggested in this case—a writ of prohibition.  See Black’s Law Dictionary 1228 (7th ed. 1999) (“An extraordinary writ issued by an appellate court to prevent a lower court from exceeding its jurisdiction or to prevent a nonjudicial officer or entity from exercising a power.”).
The government frames the issue in this case as one pitting the authority and responsibility of a convening authority against that of a military judge.  The government argues adequate relief cannot be obtained in any other form than an extraordinary writ and the matter cannot wait for review in the ordinary course of this court’s exercise of statutory appellate authority under Article 66, UCMJ.  Colonel Reinert rejects the government’s argument this is an extraordinary matter; rather, he argues the question of five days’ relief for unlawful pretrial punishment is simply de minimis and the government had only to take the most minor of communicative steps to comply with his order.  As a consequence, COL Reinert contends there really is no tension between the commander’s and judge’s authority.  

First, we find that the subject matter is “in aid of” our jurisdiction and is proper for our consideration under the All Writs Act.  Determining the proper exercise of a military judge’s authority with respect to remedying illegal pretrial punishment goes directly to the validity and integrity of military justice and so serves in “aid of” our jurisdiction.   Moreover, granting a writ of prohibition would serve the interests of our jurisdiction precisely as the Supreme Court has directed, “to confine an inferior court to a lawful exercise of its prescribed jurisdiction or to compel it to exercise its authority when it is its duty to do so.”  Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26 (1943).

Second, we find no authority for COL Reinert’s argument that a dispute over five days confinement credit cannot be an extraordinary matter.  On the contrary, the government’s claim squarely contrasts the respective powers of convening authorities and military judges.  Since the subject matter of the writ in this case concerns the fundamental question of judicial authority, and since there is no reportable precedent on point, we are convinced this is an extraordinary matter.  That the substance concerns five days of credit for the government’s failure to obey COL Reinert’s order, or that the government could have avoided the award of five days credit by the simple expedient of a post-wide email, is immaterial to the fundamental nature of the controversy.

Finally, we acknowledge the general proposition that government extraordinary writs will not be considered in criminal cases “which [do] not have the effect of a dismissal [of a charge or termination of a prosecution].”  Will, 389 U.S. at 98.  We are, however, also guided by the clear mandate of our superior court in Suzuki, 14 M.J. 491.  A convening authority “cannot unilaterally ignore a military judge’s ruling, even when believing it to be beyond the military judge’s authority; rather, [a convening authority] must invoke the extraordinary writ process.”  Id. at 492 (emphasis added). 

In this case, we agree with the government there is no way to address the order except through the exercise of our extraordinary powers.  As advanced in Suzuki, there is simply no other appellate means for the government to contest the military judge’s ruling.  We, therefore, hold this is a proper situation for the exercise of our extraordinary powers under the All Writs Act.

The Scope of a Military Judge’s Authority and Merits of the Writ of Prohibition 

We turn now to the final question in this case, whether COL Reinert’s order to the convening authority was beyond the scope of his authority.  At the outset, we note our superior court faced an almost identical scenario on direct appeal in United States v. Stringer, 55 M.J. 92 (C.A.A.F. 2001).
  The Stringer court specified the question of “whether the military judge had authority to order the staff judge advocate to publish the newspaper article”; however, the court ultimately ruled the issue was moot since the government published the article and complied with the military judge’s ruling.  Id. at 93-94.  We now address the issue specified but mooted in Stringer.

The government agrees PVT Gipson suffered illegal pretrial punishment.  As to the additional five days confinement credit, however, the government argues this was not credit for illegal pretrial punishment, but an award for the government’s failure to carry out COL Reinert’s training order.  The government asserts COL Reinert’s order was beyond his powers because it was generally intended as a prophylactic measure to prevent future instances of illegal pretrial punishment, instead of specific remedial action to redress PVT Gipson’s illegal pretrial punishment. 

Conversely, COL Reinert asserts his order was lawful, given the wide latitude judges enjoy to redress illegal pretrial punishment.  Moreover, he argues a writ of prohibition is not warranted because the government’s entitlement to relief is not clear and indisputable.  

We agree with the government that a military judge’s orders must relate to the court-martial to which the judge is detailed.  This is consistent with the tenor of Article 26, UCMJ, which, inter alia, sets forth the detailing, qualifications, and administrative supervision of a military judge, but which only briefly touches on the 
duties of a military judge.
  Other UCMJ articles are similar.
  None of these provide that a military judge exercises plenary authority; they either explicitly confer or imply authority solely in the context of the court-martial to which the military judge has been detailed.  Furthermore, the legislative history of the Code also reflects that the military judge’s functions and duties are limited to the court-martial over which the judge presides.
  

The Rules for Courts-Martial contemplate an equally limited scope.  For example, R.C.M. 801(a)(3) provides that “[s]ubject to the code and this Manual, [the military judge shall] exercise reasonable control over the proceedings to promote the purposes of these rules and this Manual” (emphasis added).  The MCM provides for no plenary authority to promote either the purposes of the MCM or generally to advance the interests of justice beyond the existing proceeding.
 

Our interpretation of a military judge’s authority is consistent with the analysis of our superior courts.  In United States v. Weiss, 510 U.S. 163 (1994), the Supreme Court commented on the military judge’s status and authority: 

[T]he position of the military judge is less distinct from other military positions than the office of full-time civilian judges is from other offices in civilian society.  As the lead opinion in the Court of Military Appeals noted, military judges do not have any “inherent judicial authority separate from a court-martial to which they have been detailed.  When they act, they do so as a court-martial, not as a military judge.  Until detailed to a specific court-martial, they have no more authority than any other military officer of the same grade and rank.”
Id. at 175 (emphasis added) (quoting United States v. Weiss, 36 M.J. 224, 228 (C.M.A. 1992);  see also United States v. Chisholm, 58 M.J. 733, 736 (C.A.A.F. 2003) (citing Articles 38 and 54, UCMJ and R.C.M. 1103) (“Once detailed to a court-martial, a military judge’s statutory and regulatory trial responsibilities continue until he completes his “directing” of the preparation of the record of trial and authenticates it); cf. Blakely v. Washington, 542 U.S. 296, 306 (2004) (citing Apprendi v. New Jersey, 530 U.S. 466 (2000)) (“[T]he judge’s authority to sentence derives wholly from the jury’s verdict.”).

We agree with COL Reinert that a military judge exercises considerable latitude in conducting a court-martial, as the military judge is ultimately responsible for ensuring a fair trial.  United States v. McIlwain, 66 M.J. 312, 313 (C.A.A.F. 2008).

[He] has broad discretion in carrying out this responsibility, including the authority to call and question witnesses, hold sessions outside the presence of members, govern the order and manner of testimony and argument, control voir dire, rule on the admissibility of evidence and interlocutory questions, exercise contempt power to control the proceedings, and, in a bench trial, adjudge findings and sentence. 

Id., 66 M.J. at 313-314 (quoting United States v. Quintanilla, 56 M.J. 37, 41 (C.A.A.F. 2001)).  See also United States v. Tilghman, 444 M.J. 493 (C.A.A.F. 1996) (appellant received ten-for-one credit for less than twenty-four hours in illegal pretrial confinement).  


This discretion also applies to crafting an appropriate remedy for a violation of Article 13, UCMJ, in relation to a particular accused within the framework of a particular case.  See United States v. Fulton, 55 M.J. 88, 89 (C.A.A.F. 2001) (A military judge’s authority to redress illegal pretrial punishment is extensive and “should be tailored to the injury suffered from the constitutional violation and should not unnecessarily infringe on competing interests.” (citation omitted)); United States v. Stamper, 39 M.J. 1097, 1099 (A.C.M.R. 1994) (The form of reassessment [for illegal pretrial punishment] is a matter within our discretion.”); see also R.C.M. 305(k) (a military judge’s authority to grant more than day-for-day credit in unusual cases, is now explicitly recognized in the MCM).

Notwithstanding this discretion, nothing in Article 13, UCMJ, or any other article of the Code, authorizes a military judge to sanction illegal pretrial punishment outside the bounds of the court-martial over which he presides.  A military judge’s discretion in fashioning an appropriate remedy for illegal pretrial punishment must relate to and confine itself to the court-martial to which the judge has been detailed.  The five days confinement credit awarded to PVT Gipson was not a remedy for the illegal pretrial punishment PVT Gipson suffered.  It was an ultra vires measure directed at preventing future pretrial punishment in other cases.  

CONCLUSION 


However well-intentioned his actions in this case, Colonel Reinert lacked authority to order the government to train soldiers on Article 13, UCMJ.  The award of five days credit shall not be enforced. 


Petitioner’s Request in ARMY MISC 20071195 is GRANTED.  When taking action in this case, Petitioner is not required to apply the five days credit ordered by COL Reinert.  


Given our disposition of ARMY MISC 20071195, we DENY without prejudice ARMY MISC 20071343.  Our decision today in ARMY MISC 20071195 removes the only impediment to the convening authority’s taking action, thus mooting the relief sought in ARMY MISC 20071343.  Should the convening authority not take timely action, nothing within this decision would limit PVT Gipson’s ability to resubmit his petition for relief.

Senior Judge ZOLPER and Judge MAGGS concur.
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Clerk of Court
� In a petition for Extraordinary Relief in the Nature of a Writ of Prohibition, the government (petitioner in Army Miscellaneous 20071195) asks this court to prohibit enforcement of an order by COL Reinert to the government, and to prohibit enforcement of COL Reinert's grant of five days confinement credit to PVT Gipson as a sanction for the government's failure to carry out the order.  Colonel Reinert is the named respondent in Army Miscellaneous 20071195.  In a separate petition arising out of the same court-martial, PVT Gipson (petitioner in Army Miscellaneous 20071343), seeks extraordinary relief in the Nature of a Writ of Mandamus.  Private Gipson asks this court to direct the staff judge advocate (SJA) to submit her recommendation pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1106 and order the convening authority to take initial action in the case.  The SJA advised the convening authority not to take action pending resolution of the Writ of Prohibition; the convening authority has not taken action.  Private Gipson urges this court to grant a Writ of Mandamus directing the convening authority to take action regardless of the disposition of the Writ of Prohibition.  The SJA and the convening authority are the named respondents in Army Miscellaneous 20071343.





�  Article 13, UCMJ, “Punishment prohibited before trial,” provides in pertinent part:








No person, while being held for trial, may be subjected to 


punishment or penalty other than arrest or 


confinement . . . nor shall the arrest or confinement imposed upon him be any more rigorous than the circumstances required to insure his presence. . . .


	 


� Since 1 August 1984, Article 62, UCMJ, allows an appeal by the United States in any trial by court-martial in which a military judge presides and in which a punitive discharge may be adjudged.  See Military Justice Act of 1983, Pub. L. 98-209 (1983).  Article 62, UCMJ, was amended again in 1996 to provide for interlocutory appeals of certain questions relating to classified information.  National Defense Authorization Act for FY 1996, Pub. L. No. 104-106, § 1141(a), 110 Stat. 186, 467 (1996).





� The current R.C.M. 908 remains relatively unchanged since its inception. See R.C.M. 908(c)(3), Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM].


�  The holding of Goldsmith has limited application to the factual and procedural posture of this case.  As previously noted, Goldsmith involved a writ filed after the conviction became final under Article 76, UCMJ, and addressed our superior court’s jurisdiction to review such writs under Article 67, UCMJ.  See Goldsmith, 526 U.S. at 534.  While the Supreme Court also rejected a more general jurisdictional basis under the All Writs Act to “oversee all matters” related to military justice, this case does broadly concern an approved “finding or sentence”  as cited in Goldsmith.  Id. at 535 (citation omitted).  Moreover, unlike Goldsmith, there are no alternative administrative or judicial remedies available for the government to seek redress.  See id. at 537.  Therefore, Goldsmith is not controlling precedent in this case.  See generally United States v. Riley, 55 M.J. 185 (C.A.A.F. 2001), aff’d after remand, 62 M.J. 212 (C.A.A.F. 2005) (discussing the precedential authority of Supreme Court cases to the military appellate courts).





� See S. Rep. No. 98-53, at 23 (1983); Hearings Before the Subcommittee on 


Manpower and Personnel of the Committee on Armed Services, United States Senate, 98th Cong. 33, 46, 48, 52, 97 (1982) (statements of:  Honorable William H. Taft IV, Department of Defense General Counsel; Major General Hugh J. Clausen, Judge Advocate General of the Army; Major General Thomas B. Bruton, Judge Advocate General of the Air Force; Rear Admiral John S. Jenkins, Judge Advocate General of the Navy; Honorable Robinson O. Everett, Chief Judge, Court of Military Appeals); Hearings on S. 974 Before the Military Personnel and Compensation Subcommittee of the Committee on Armed Forces, House of Representatives, 98th Cong. 38 (1983) (Honorable William H. Taft, IV, Department of Defense General Counsel).


� Our court similarly has issued writs under 28 U.S.C. § 1651 in cases not strictly within the ambit of Articles 62 and 66, UCMJ.  In McKinney v. Jarvis, 46 M.J. 870, 873 (Army Ct. Crim. App. 1997), we held that we have “supervisory jurisdiction” over Army courts-martial and that we therefore could issue a writ of prohibition under 28 U.S.C. § 1651 against an officer appointed as an Article 32 investigating officer.  Likewise, in Dew v. United States, 48 M.J. 639, 645 (Army Ct. Crim. App. 1998), we concluded we had supervisory authority to issue a writ concerning actions of the Judge Advocate General even though the case did not fall within the jurisdictional language of Articles 62, 66, 69, or 73, UCMJ.


� In Stringer, the military judge found that the accused had suffered illegal pretrial punishment under Article 13, UCMJ, and ordered thirty-one days of credit against confinement.  Id. at 93.  In addition, the military judge directed the government to publish an article in the post newspaper outlining illegal pretrial punishment.  Just as here, the military judge in Stringer announced that he would award additional confinement credit as a sanction should the government fail to publish the article before the convening authority took action.  Id.  





� In pertinent part, Article 26(c), UCMJ, states, “[a] commissioned officer who is certified to be qualified for duty as a military judge of a general court-martial may perform such duties only when he is assigned and directly responsible to the Judge Advocate General . . . and may perform duties of a judicial nature other than those relating to his primary duty as a military judge . . . when such duties are assigned to him by or with the approval of that Judge Advocate General or his designee.”  





� See, e.g., Article 39, UCMJ, “Sessions”; Article 41, UCMJ, “Challenges”; Article 48, UCMJ, “Contempts”; and Article 51, UCMJ, “Voting and rulings.”





� See Legal and Legislative Basis, MCM, United States, 1951 at 69 (prepared by the drafters of the 1951 Manual) (“[T]he legislative intent is so clear on this point, the law officer has been charged generally with the responsibility for the fair and orderly conduct of the proceeding.” (emphasis added);  See also Hearings No. 37 before House Committee on Armed Services on H.R. 2498, 81st Cong., 1st Sess. 607, 671, 754, 772, 774, 820, 824, 1152 (1949); House of Representatives Report No. 491 on H.R. 4080, 81st Cong., 1st Sess. 6, 7, 16, 18 (1949); Hearings before Senate Committee on Armed Services on S. 857 and H.R. 4080, 81st Cong., 1st Sess. 40, 41, 57, 108, 125, 129, 184, 288, 308 (1949); Senate Report No. 486 on H.R. 4080, 81st Cong., 1st Sess. 6, 15, 18, 20, 22 (1949).





� The authority of a military judge as prescribed or delegated, and not plenary, is also reflected in service regulations.  Army Reg. 27-10, Legal Services:  Military Justice para. 8-4.d.(3) (16 November 2005), sets out the power and duties of a military judge, and expressly admonishes military judges to “tak[e] care [and] avoid any act that may be a usurpation of the powers, duties, or prerogatives of a convening authority. . . .”
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