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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of conspiracy to possess, import, manufacture, and/or use ketamine, violating a general order, uttering a false official statement, importing ketamine, manufacturing ketamine, and using ketamine, in violation of Articles 81, 92, 107, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 892, 907, and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for four months.

This case is before the court for review pursuant to Article 66, UCMJ.  Although not raised by appellate defense counsel, we nevertheless find the staff judge advocate’s (SJA) recommendation (SJAR) inadequately conveyed to the convening authority the offenses for which appellant was found guilty.  In regard to Specification 1 of Charge IV (importation of ketamine, in violation of Article 112a, UCMJ),
 although correctly listing the plea and finding, in describing the offense the SJAR simply states: “Between on or about 5 MAY [20]06 and on or.”  Appellant’s trial defense counsel did not note the incomplete description of Specification 1 of Charge IV in his Rule for Courts-Martial 1105 submission.  The promulgating order correctly lists the charges and specifications, the pleas, and the findings. 


Rule for Courts-Martial 1106(d)(3)(A) requires the SJAR to include “concise information” regarding the “findings and sentence adjudged by the court-martial.”  Unless otherwise indicated in the action, a convening authority approves the findings as presented in the SJAR and we may not presume that the convening authority approved the findings reached by the court-martial.  See United States v. Alexander, 63 M.J. 269, 275 (C.A.A.F. 2006) (citing United States v. Diaz, 40 M.J. 335, 343 (C.M.A. 1994)).  Although the SJA is not required to “recit[e] the details of each element and aggravating factor[,]” he must, at the very least, provide the convening authority with a “general depiction of the offense.”  Id. at 276.  We find the description of Specification 1 of Charge IV to be error because it fails to meet this requirement.  When an SJAR inadequately references a particular finding, this court “must return the case for a new [SJAR] and convening authority action unless the court determines that the affected finding should be disapproved at the appellate level ‘in the interest of efficient administration of justice.’”  Id. at 275 (quoting Diaz, 40 M.J. at 345).
Conclusion
In the interest of efficient administration of justice, the finding of guilty of Specification 1 of Charge IV is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  The dismissed offense (importing katemine) was relatively minor compared to the other offenses of conspiracy to possess, import, manufacture, and/or use ketamine, violating a general order, uttering a false official statement, manufacturing ketamine, and using ketamine, to which appellant pleaded and was found guilty.  Moreover, the military judge considered all three of the specifications under Charge IV as one offense for sentencing purposes and the adjudged sentence to four months of confinement was less severe than the sentencing limitation of seven months of confinement in the pretrial agreement.  Accordingly, reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), the court affirms the sentence.
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MALCOLM H. SQUIRES, JR.







Clerk of Court
� Originally charged as Specification 2 of Charge IV, but renumbered at trial as Specification 1 of Charge IV.





� Although the Report of Results of Trial is also accurate, it is not listed as an enclosure to the SJAR or the SJAR addendum.  Moreover, the Report of Results of Trial is not referenced in the memorandum, dated 29 March 2007, listing the items considered by the convening authority prior to action.  As such, there is no evidence that the report was presented to the convening authority and we are not satisfied the convening authority was adequately informed of the nature of the offense so as to permit an intelligent approval of the finding of guilty for Specification 1 of    Charge IV.  See United States v. McKinley, 48 M.J. 280, 283 (C.A.A.F. 1998).
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