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MEMORANDUM OPINION
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KAPLAN, Judge:


A military judge found the appellant guilty, in accordance with his plea, of wrongful use of marijuana between 12 January and 11 February 1997, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  Thereafter, a general court-martial panel composed of officer members convicted the appellant, contrary to his pleas, of an additional specification alleging wrongful use of marijuana between 11 and 12 February 1997 and of wrongful distribution of marijuana on 1 April 1997, also in violation of Article 112a, UCMJ.  The members sentenced him to a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1, and the convening authority approved the sentence as adjudged.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s single assignment of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Although we find no merit in any of the Grostefon matters, we have determined that the assignment of error is meritorious and will grant relief accordingly.


Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty that we find correct in law and fact.  A valid finding of guilty must be supported by competent evidence establishing beyond reasonable doubt each and every element of the offense alleged.  See Article 51, UCMJ.  The “beyond reasonable doubt standard” mandates that the proof must exclude every fair and reasonable hypothesis of the evidence except that of guilt.  U.S. Dep't of Army, Pam. 27-9, Military Judges' Benchbook, p. 37 (30 Sep 1996).   We find that that standard has not been satisfied as to the second specification alleging wrongful use of marijuana by the appellant (Specification 3 of the Charge).  


The two marijuana use charges arose out of two urinalysis tests administered to the appellant on the mornings of 11 and 12 February 1997.  Both tests produced positive results indicating that the appellant had wrongfully used marijuana at some time prior to the tests.  At issue is whether the appellant used marijuana only once or twice, the second time occurring after the first but before the second urinalysis.  The evidence of record establishes that the first urinalysis produced a result indicating that the concentration of 11-nor-(-9-tetrahydrocannabinol-9-carboxylic acid [hereinafter THC], the metabolite of marijuana, in the appellant’s urine collected on the morning of 11 February was 78 nanograms (billionths of a gram) per milliliter.  The second urinalysis produced a result indicating that the THC concentration in the urine collected on the morning of 12 February was 85 nanograms per milliliter.   The prosecution contended that because the THC level in urine degrades by approximately fifty percent with each day that passes, a fortiori, the appellant must have used marijuana a second time, otherwise the THC concentration level in the 12 February specimen could not have been higher than the concentration level in the 11 February specimen (85 versus 78 nanograms/milliliter).  

To establish its case, the prosecution called Lieutenant Colonel (LTC) Aaron Jacobs, U.S. Army, as an expert witness on toxicology and urinalyses.  Lieutenant Colonel Jacobs testified extensively on the procedures mandated by the Department of Defense for the administration of a technically and forensically valid urinalysis test.  He explained the various screening and confirmatory tests employed and the chemical reactions in the human body which produce THC, the metabolite of marijuana.  He also described in great detail how THC is eliminated from the body and how long that process normally takes.

Of most importance to our determination, however, is the evidence elicited on cross-examination of LTC Jacobs.  He was forthright in acknowledging that a number of possible explanations existed, other than a second use of marijuana, for the appellant’s second urinalysis test result, which produced a THC nanogram level higher than his first urinalysis test result.  Among these were:  (1) the assumption that THC levels degrade fifty percent per day was not valid in 1 out of 20 cases; (2) the THC nanogram level in urine normally takes 8 to 12 hours to peak after use of marijuana, thus, if the urine is collected during that 8 to 12 hour period, the nanogram level is “on its way up” and a test 24 hours later could show a higher reading; (3) appellant’s first urine specimen was tested two days after his second urine sample was tested, thus, it had an additional two days for the THC level to degrade before it was first tested; (4) appellant’s first urine sample was exposed to the air, a degradation enhancing factor, for a longer period of time as compared to his second sample; and finally, (5) even after freezing (a degradation preventing procedure) and unthawing, the THC level in appellant’s first urine sample was shown to have naturally degraded twice as fast (14 versus 7 nanograms) as compared to his second sample.  Each of these explanations raises a “fair and reasonable hypothesis” other than that of guilt. 


The finding of guilty of Specification 3 of the Charge is set aside; Specification 3 of the Charge is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, and after considering the entire record and the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for seven months, forfeiture of all pay and allowances, and reduction to Private E1.

Senior Judge CAIRNS and Judge SQUIRES concur.
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