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HARVEY, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failure to go to appointed place of duty (four specifications), absence without leave (AWOL), sale of military property of the United States (two specifications), and larceny (two specifications), in violation of Articles 86, 108, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 908, and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for thirty days, and reduction to Private E1.  This case is before us for review pursuant to Article 66, UCMJ.  

We agree with appellate defense counsel that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to Specifications 4 (failure to go to appointed place of duty on 9 September 2002) and 5 (AWOL from 2 October 2002 to 7 October 2002) of Charge I.  The convening authority’s waiver of automatic forfeiture of all pay and allowances exceeded the permissible limits of Article 58b(a)(1), UCMJ.  We will set aside and dismiss Specifications 4 and 5 of Charge I, reassess the sentence, and correct the waiver of forfeiture provision in our decretal paragraph.  We will address Specification 5 of Charge I first.
Specification 5 of Charge I


Appellant pleaded guilty to and was found guilty of Specification 5 of Charge I, AWOL from his unit from “on or about 0630, 2 October 2002 . . . until on or about 1020, 7 October 2002.”  During the providence inquiry, the military judge correctly explained the elements of this offense, and appellant agreed that the elements described what he did.  There was no stipulation of fact.  In his sworn responses to the military judge’s providence inquiry, appellant said he was suffering from alcoholism and depression caused by marital difficulty and financial problems.  Appellant said he just could not go to work because of depression.  On 2 October 2002, appellant left his unit without authority and the next day, he went to the Psychiatric Clinic, at Walter Reed Army Medical Center (WRAMC) to seek help for his depression.  Appellant was at WRAMC all day, 3 October 2002.  Appellant notified Doctor Ward, a psychiatric resident evaluating him, that he was AWOL.  Doctor Ward told appellant that he was “accountable, that [he] need[ed] to at least notify someone at work.”  Appellant did not call his unit until Monday, 7 October 2002.  Appellant returned to duty that same day, terminating his AWOL status.    
After repeatedly revisiting the issue, appellant refused to budge from his assertion that he was “mentally” prevented from going to work.  The military judge did not explain mental responsibility as a defense or ask whether appellant’s counsel had explained it to appellant.  
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.  In our analysis of whether the providence inquiry contains facts inconsistent with the guilty plea, we accept the accused’s version of the facts “at face value.”  United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976).

Furthermore, when such inconsistent matters “reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. at 541-42, 40 C.M.R. [at 253-54].

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  

If an issue is raised regarding the mental responsibility of an accused, R.C.M. 916(k)(3)(B) requires the military judge to either “order the [R.C.M. 706, ‘Inquiry into the Mental Capacity or Mental Responsibility of the Accused’] or satisfy himself that the defense team has fully evaluated the possibility of the affirmative defense.”  United States v. Sims, 33 M.J. 684, 686 (A.C.M.R. 1991).  

The military judge never mentioned the mental responsibility issue to appellant.  If appellant’s depression was sufficiently severe, appellant may have been unable to 
form the requisite mental state for the instant offense.
  At a minimum, the military judge should have explained the defense of lack of mental responsibility to appellant and should have rejected his guilty plea “unless [appellant] admit[ted] facts which negate[d] this defense.”  Sims, 33 M.J. at 686 (citing R.C.M. 910(e) discussion).  

We hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to Specification 5 of Charge I, and his guilty plea fails to meet the requirements of Care, Article 45(a), UCMJ, and R.C.M. 910(e).  See United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002).  
Specification 4 of Charge I
 
Appellant pleaded guilty to and was found guilty of Specification 4 of Charge I, failure to go to his appointed place of duty, physical training (PT) formation at Fort Detrick, Maryland, at 0630 on 9 September 2002.  During the providence inquiry, the military judge correctly explained the elements of this offense, and appellant agreed that the elements described what he did.  During the providence inquiry, appellant admitted that the company commander lawfully directed the time and place for the PT formation, that he knew about the PT formation, and was not present at that formation.  The military judge announced the finding to Specification 4 of Charge I, as “guilty.”  
During presentencing, appellant testified that at about 2300 on 8 September 2002, his family was evicted from their residence in Virginia and appellant was moving them.  At about 15 minutes before the 0630 formation on 9 September 2002, appellant called and left a message on the orderly room phone.  Later that same day, he talked to the first sergeant and received permission to go on a pass for 9 and 10 September 2002 to move his family.  Appellant did not call in earlier because he did not believe anyone would be there to take his call.  Appellant said that others in his unit had received permission to miss duty under similar circumstances.  The military judge stated:

Counsel, as it relates to Specification 4 of Charge I, I will revisit my findings of . . . guilty . . ., based on the testimony and information presented by Sergeant Coleman in his sworn testimony, and on questions asked by the court.  I find, at this point, that Sergeant Coleman is not provident—I repeat, is not provident—as it relates to Specification 4 of Charge I.  Therefore, I will reenter the findings in accordance with my determination that he is not provident.  
Sergeant Coleman and counsel, in accordance with your plea of guilty, this court finds you: . . .  Not Guilty of Specification 4 of Charge I. . . . Having found the accused not guilty of Specification 4 of Charge I, does the government wish to present evidence?

After a brief recess, and a discussion among the parties, the military judge stated:
Before the recess, I indicated that I had reentered the findings—correcting the record, what I was doing was reentering the plea of Sergeant Coleman, and that’s why I gave the government an opportunity to determine whether they were going to present additional evidence and information—not findings, but the plea. 
There was no objection to reopening the providence inquiry after announcing a finding of not guilty.  The following colloquy occurred between the military judge and appellant regarding Specification 4 of Charge I:

MJ:   Did you have permission at 0630 to be absent?

ACC:  No, sir.

MJ:  The permission that you received at 1300, did you believe that that permission included 0630?

ACC:  No, sir.

MJ:  So when you were entering your plea, did you believe that you were not excused for 0630 hours on 9 September?

ACC:  Yes, sir.

The military judge subsequently asked another leading question about whether appellant was excused from the 0630 PT formation, and appellant denied that he was excused.  The military judge then announced a guilty finding for Specification 4 of Charge I.  The military judge did not explain the mistake of fact defense to appellant.  Appellant did not admit that he believed his absence was unauthorized prior to missing PT formation, or that it was unreasonable for him to conclude that proper authority would retroactively approve his absence based on his family situation.
“In trial by military judge sitting alone, the military judge may reconsider any finding of guilty at any time before announcement of sentence.”  R.C.M. 924(c).  However, once a finding of not guilty is announced, it “clearly becomes final and cannot be reconsidered.”  United States v. Walters, 58 M.J. 391, 396 n.5 (C.A.A.F. 2003) (citing United States v. Boswell, 8 U.S.C.M.A. 145, 149, 23 C.M.R. 373, 377 (1957) and R.C.M. 924(a)) (announcement was after trial on the facts and members’ deliberations); but see United States v. Brooks, 41 M.J. 792, 800 (Army Ct. Crim. App. 1995) (holding military judge’s entry of not guilty finding after announcing members’ guilty finding and then improperly polling the members was an ultra vires act, and as such the previous guilty finding remained in effect).  There is no Manual for Courts-Martial provision authorizing reconsideration of a not guilty finding after it is announced in open session.  Nevertheless, we hold that his announcement of a not guilty finding was a nullity because the military judge announced his not guilty finding before offering trial counsel an opportunity to present evidence.  See generally Brooks, 41 M.J. at 800. 
Next we will address the military judge’s well-grounded concern about whether appellant’s guilty plea to Specification 4 of Charge I was provident.  The military judge never explained to appellant that if he had an honest and reasonable belief that he had authority to be absent from formation, prior to missing that formation, he would have a potential affirmative defense.  See Timmins, 21 U.S.C.M.A. at 478, 45 C.M.R. at 252 (citing United States v. Holder, 7 U.S.C.M.A. 213, 22 C.M.R. 3 (1956)).  Nor did appellant’s description of his mental state prior to missing the formation negate the mistake of fact defense.  Accordingly, we hold that appellant’s guilty plea to Specification 4 of Charge I is improvident because it does not meet the requirements of Jordan, Care, Article 45(a), UCMJ, and R.C.M. 910(e).
Waiver of Automatic Forfeitures
Appellant’s special court-martial did not result in any adjudged or approved forfeitures.  The convening authority’s initial action waived an excessive amount of forfeitures by waiving “automatic forfeitures of all pay and allowances.”  See Article 58b(a)(1), UCMJ (stating “The pay . . . forfeited [based on appellant’s confinement] . . . in the case of a special court-martial, shall be two-thirds of all pay due that member during such period.”)  We will therefore take corrective action in our decretal paragraph. 

Conclusion
The other issue appellate defense counsel raised is without merit.  The findings of guilty of Specifications 4 and 5 of Charge I are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  The automatic forfeiture of two-thirds of appellant’s pay required by Article 58b(b), UCMJ, is waived effective 7 March 2003 through the date of appellant’s release from confinement.  Payment of appellant’s waived forfeitures are directed to the bank account of appellant’s wife, which is listed in the allied papers.  Waiver of automatic forfeitures in excess of two-thirds of appellant’s pay and waiver of allowances is a nullity.  
Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� See United States v. Meeks, 41 M.J. 150, 153-54 (C.M.A. 1994) (affirming military judge’s decision to give mental responsibility instruction in lieu of inability instruction where appellant claimed depression and anxiety rendered him unable to obey order to report for deployment); United States v. Hensler, 44 M.J. 184, 188 (C.A.A.F. 1986) (noting government did not dispute defense contention that job-related stress, among other factors, could cause lack of mental responsibility); United States v. Casey, ARMY 20020033, *3 n.3 (Army Ct. Crim. App. 2003) (unpub.); cf. United States v. Gagnon, 43 C.M.R. 933, 935-39 (A.F.C.M.R. 1971) (en banc) (discussing access to classified materials in relation to job stress and defense of lack of mental responsibility). 
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