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---------------------------
MEMORANDUM OPINION
---------------------------
Per Curiam:*
An officer and enlisted panel sitting as a special court-martial convicted appellant, contrary to his pleas, of violation of a lawful order (three specifications) and violation of a lawful general regulation (three specifications), in violation of Articles 90 and 92, Uniform Code of Military Justice, 10 U.S.C. § 890 and 892 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to confinement for one year and reduction to the grade of Private E1, and credited appellant with sixteen days of confinement credit against the sentence to confinement.  The case is before us for review under Article 66(c), UCMJ.  Appellant asserts, and we agree, that the evidence 
is legally and factually insufficient to support a finding of guilty to Specification 2 of Charge I.
The charges against appellant included allegations that he had inappropriate relationships with two junior enlisted soldiers, PFC CLR and PFC AMS.  An investigating officer (IO) was appointed, pursuant to Army Regulation 15-6,
 to examine these allegations.  To keep appellant from interfering with the IO’s duties, appellant’s company commander issued two orders pertinent to our disposition of this case.  The first order was a “no interference” order issued to appellant on 23 February 2004.  The order stated in pertinent part, 

1. Background.  You are involved in a relationship with PFC [CLR] that appears to be inappropriate.  As a result, your conduct and the nature of your relationship with PFC [CLR] is [sic] under investigation.  However, during this investigation, and until such time as this relationship is determined not to be inappropriate, you must not interfere in any way with the investigation.

2. I therefore order you not to discuss the nature, content or conduct of the investigation with any of the soldiers in the unit or others that may be potential witnesses.  
(Emphasis added.)  On its face, this order was limited to the investigation of appellant’s relationship with PFC CLR.  On 19 May 2004, appellant’s company commander issued a second order, captioned “No-Contact and Restriction Order,” relating to appellant’s relationship with PFC AMS.  The second order did not contain a “no interference” provision.  
Specification 2 of Charge I alleges that appellant violated his commander’s order “not to interfere with the investigation.”  The order “not to interfere,” however, was only contained in the first order pertaining to appellant’s relationship with PFC CLR.  Tragically, PFC CLR died in a motor vehicle accident before trial.  Thus, the government was unable to present direct evidence from her showing appellant attempted to interfere with the investigation into their relationship.  At trial, PFC AMS testified that appellant contacted her multiple times in violation of the second order and, in one 
telephone call, told her the written statement she previously gave her unit “wasn’t helping.”  She further testified that, during the conversation, appellant suggested changes to her statement.  The IO testified, but did not provide any evidence of appellant interfering with his investigation.  In fact, the record is devoid of evidence appellant interfered with the investigation into appellant’s relationship with PFC CLR.

Accordingly, we find the evidence both legally and factually insufficient to support a finding of guilty for a violation of the lawful order “not to interfere with the investigation . . . .”  See United States v. Gilchrist, 61 M.J. 785, 793 (Army Ct. Crim. App. 2005) (“to sustain appellant’s conviction, we must find that the government has proven all essential elements”).  The finding of guilty of Specification 2 of Charge I is set aside and that specification is dismissed.   The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), the court affirms the sentence.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
* Judge Booth took final action in this case prior to his release from active duty.


�Army Regulation 15-6, Boards, Commissions and Committees:  Procedures for Investigating Officers and Boards of Officers [hereinafter AR 15-6], para. 4-1 (30 September 1996).


� We decline appellate government counsel’s invitation to review information contained in the AR 15-6 IO’s report contained in the Allied Papers.  We evaluate the evidence properly before the factfinder for purposes of legal and factual sufficiency.  See United States v. Reed, 54 M.J. 37, 43-44 (C.A.A.F. 2000) (appellant cannot attack factual sufficiency by reference to allied papers).  As appellant could not use the allied papers to impugn a guilty finding, the government cannot use them to support one.
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