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MEMORANDUM OPINION
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WALBURN, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of robbery, in violation of Article 122, Uniform Code of Military Justice, 10 U.S.C. § 922 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eight months, and reduction to Private E1.  The convening authority approved confinement for five months—one month less than was provided for in a pretrial agreement—and otherwise approved the remainder of the adjudged sentence.  
This case is before the court for review pursuant to Article 66, UCMJ.  Appellant asserts the record of trial fails to indicate the convening authority received and reviewed all clemency matters submitted pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105.  Appellant also asserts three enclosures to the clemency submission are missing from the record of trial.  The government concedes the original record of trial is missing three enclosures, but argues “this does not conclusively establish that the convening authority did not review the statements.” Due to the absence of documentation indicating the convening authority reviewed appellant’s clemency matters, an addendum to the staff judge advocate’s (SJA) post-trial recommendation (SJAR),
 or an affidavit from someone with first-hand knowledge as to what matters the convening authority received and considered prior to taking action,
 we will return this case for a new SJAR and a new convening authority’s initial action.
On 3 April 2004, appellant’s trial defense counsel submitted to the convening authority an initial clemency memorandum.  This memorandum predates the 7 May 2004 SJAR, and specifically identifies eight named enclosures.  The following two enclosures are missing from the original record of trial received by the Clerk of Court:  (1) 22 March 2004 “Statement from Family” from “Genaro Trevino’s Family,” and (2) 18 March 2004 “Statement from Confinement Facility Chaplain” from Chaplain Kenneth L. Alford.  On 7 May 2004, the SJA prepared and signed his SJAR.  On 14 May 2004, appellant’s trial defense counsel submitted an “Addendum” to appellant’s 3 April 2004 clemency submission.  This document specifically lists two enclosures; one enclosure, the 2 April 2004 letter from Doctor Claudia Aguero-Vazquez, is also missing from the original record of trial.

Paragraph 6 of the 7 May 2004 SJAR reads, “R.C.M. 1105 matters were previously submitted [on 3 April 2004,] and are included in this packet for your consideration.”  However, the SJAR does not further describe these matters nor does it list enclosures.  Furthermore, the record of trial does not contain an SJAR addendum or any other document advising the convening authority that appellant submitted additional clemency matters on 14 May 2004, approximately one week after the SJAR was prepared.  Nor is there any memorandum indicating the convening authority considered appellant’s complete clemency submission before he acted on appellant’s sentence.  Under the facts of this case, we decline to accept the above-quoted statement from the SJAR as competent evidence the convening authority considered the 3 April 2004 and 14 May 2004 clemency memoranda and their respective enclosures.
Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).  We are not confident the convening authority was presented with, or considered, a complete set of appellant’s clemency documents prior to acting on appellant’s case.  UCMJ art. 60(c)(2); Wheelus, 49 M.J. at 289; see also United States v. Sanchez, 54 M.J. 874, 876 (Army Ct. Crim. App. 2001).
Our Article 66(c), UCMJ, review of “the findings and sentence as approved by the convening authority” cannot proceed because appellant’s case is not yet ripe for our review.  We will return this for a new SJAR and initial action.  This also affords appellant the opportunity to submit matters to the convening authority for consideration.
  See R.C.M. 1107(g); Craig, 28 M.J. at 325; United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).
The action of the convening authority, dated 14 June 2004, is set aside.  
The record of trial will be returned to The Judge Advocate General for preparation of a new R.C.M. 1106 SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Senior Judge SCHENCK and Judge ZOLPER concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� Addenda are generally not required, and “SJAs can preclude unnecessary appellate litigation by providing convening authorities with addenda only when necessary.”  United States v. Frederickson, __ M.J. __, 2006 CAAF LEXIS 426, slip op. at 13 (C.A.A.F. Apr. 7, 2006).  However, in appellant’s case, an SJAR addendum would have:  (1) informed the convening authority that appellant submitted additional clemency matters after the SJAR was submitted; (2) advised the convening authority of his obligation to review all clemency matters before taking action; and (3) served as proof of what the convening authority considered before action, evidenced by his subsequent endorsement of the document.





� The government located copies of the three missing enclosures in the “SJA Copy” of the record of trial maintain at Fort McPherson, Georgia.  We granted the government’s unopposed motion to attach these documents to the original record of trial.  The government did not provide a copy of an SJAR addendum.  Government appellate counsel argue the discovery of these copies provides sufficient evidence to support a finding that the convening authority properly considered these documents.  We disagree.


� Given our disposition of this case, we will not decide appellant’s personal averments submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Appellant personally claims:  (1) he was held in confinement at the Fort Sill Regional Correctional Facility eight days past his mandatory release date; (2) his trial defense counsel failed to properly raise issues pursuant to Article 13, UCMJ; (3) his sentence was inappropriately severe; and (4) he was not permitted to bring his wife from the United States to testify on his behalf.  These errors may be raised in appellant’s post-trial submission, and the convening authority should take any appropriate corrective action based upon the advice of his or her SJA.  See United States v. Harris, 30 M.J. 580 (A.C.M.R. 1990); United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974).  Additionally, the approved waiver of appellant’s automatic forfeiture should omit any reference to “allowances” because “allowances” are not subject to automatic forfeiture at a special court-martial.  See UCMJ art. 58b(a)(1).  Furthermore, the approved waiver should reflect an effective date of 19 February 2004 because any forfeiture of pay takes effect fourteen days after the sentence is adjudged unless action is taken sooner.  See UCMJ art. 57(a)(1).  These changes are necessary for the convening authority’s action to conform with the pretrial agreement and requirements of Articles 57 and 58b, UCMJ.
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