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MEMORANDUM OPINION
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STOCKEL, Judge:
A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of assault with a dangerous weapon, in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].  Appellant was also convicted, pursuant to his pleas, of violating a lawful general regulation (two specifications) and being drunk and disorderly, in violation of Articles 92 and 134, UCMJ.  The panel sentenced appellant to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for two years, and reduction to Private E1.

In this Article 66, UCMJ, appeal, appellant asserts that the record of trial (ROT) is not a verbatim transcript of the proceedings.  We agree that omissions from the transcript render the record nonverbatim within the meaning of Article 54, UCMJ, and direct relief in our decretal paragraph.

BACKGROUND

On 16 August 2001, appellant found a .380 caliber High Point handgun, in a parking lot near an on-post club.  Shortly after finding the handgun, appellant confronted Specialist (SPC) T outside the barracks.  Appellant pulled the handgun from his pants and chambered a round (which was later discovered to be a hollow-point round).  Specialist T grabbed the weapon and wrestled with appellant.  The military police were called to the scene and arrived as appellant and SPC T stopped fighting.  

According to the authenticated ROT, the tape recorder failed to record on multiple occasions during the course of appellant’s trial.  These lapses occur on pages 13, 55, 83, 285, 349, and 368.  The court reporter dutifully annotated those instances when the tape recorder failed to record the proceedings.

DISCUSSION

Whether a ROT
 is incomplete is a question of law that will be reviewed de novo.  United States v. Henry, 53 M.J. 108, 110 (C.A.A.F. 2000).  The requirement that a ROT be complete and substantially verbatim
 is one of jurisdictional proportion that cannot be waived.
  Id.; United States v. Gray, 7 M.J. 296 (C.M.A. 1979).  Records that are not substantially verbatim or are incomplete cannot support a sentence that includes a punitive discharge or confinement in excess of six months.  R.C.M. 1103(b)(2)(B) and 1103(f)(1).  “A substantial omission renders a [ROT] incomplete and raises a presumption of prejudice that the [g]overnment must rebut.”  Henry, 53 M.J. at 111 (citing United States v. McCullah, 11 M.J. 234, 237 (C.M.A. 1981); Gray, 7 M.J. at 298).  Substantial omissions have included unrecorded sidebar conferences involving the admission of evidence (Gray, 7 M.J. 296) and argument concerning challenges to court members (United States v. Sturdivant, 1 M.J. 256 (C.M.A. 1976)).  Insubstantial omissions, however, do not raise a presumption of prejudice or affect the record’s characterization as complete.
 

In this case, there are both insubstantial and substantial omissions in the ROT.  It is apparent from reading the record that the tape recorder failed to record the word “All” on pages 13 and 55, and the words “[a]ll parties present” on page 83.  It appears that there was no omission from the record on page 22, even though the court reporter annotated, “The tape recording started with the Trial Counsel speaking.”  In addition to these omissions, the beginning of trial counsel’s argument on the merits is omitted from the ROT on page 368.  These omissions are insubstantial and do not constitute error.  See United States v. Nelson, 3 U.S.C.M.A. 482, 486, 13 C.M.R. 38, 42 (1953).

There are, however, two instances in which the omissions from the ROT are substantial.  In both instances, the military judge and counsel discussed instructions to be given to the court members.  On page 285, the unrecorded discussion appears to pertain to the military judge’s instruction regarding lesser-included offenses to the charged offense of assault with a dangerous weapon.   Additionally, on page 349, the court reporter annotated that “there was an Article 39(a)[UCMJ] Session from 1203 hours to 1204 hours, . . . in which there was a discussion on revised instructions.”  No further information is provided. 

An incomplete record prejudices one’s right on appeal when the court is unable to ascertain, with any degree of reasonable certainty, the substance of the proceedings before it.  See Nelson, 13 C.M.R. at 42.  The importance of giving members appropriate instructions has been repeatedly emphasized.  See United States v. Rush, 54 M.J. 313 (C.A.A.F. 2001).   Accordingly, the failure to include all proceedings pertaining to instructions impairs this court’s ability to determine whether the military judge’s actions were arbitrary, unreasonable, constituted an abuse of discretion, or were done over an objection.  Because we are unable to ascertain, with any degree of reasonable certainty, the substance of the omitted instructions’ discussion, this record does not fulfill the requirement for a verbatim transcript.  See Sturdivant, 1 M.J. at 257. 

Sometimes omissions are so substantial that the only remedy is a new trial.  At other times, the omitted material may be salvaged, in which case the record may be pronounced as substantially verbatim.  See United States v. Lashley, 14 M.J. 7 (C.M.A. 1982) (the military judge conducted an Article 39(a), UCMJ, hearing to reconstruct the testimony of a witness).  In this case, the military judge took no action to correct any of the noted deficiencies in the ROT before authentication,
 and the government has failed to rebut the presumption of prejudice.
 

DECISION

The action of the convening authority is set aside.  The record will be returned to The Judge Advocate General, who may remand it to the same or a different convening authority.  The convening authority may (1) seek to have the record corrected by the military judge (R.C.M. 1104(d)); or (2) order a rehearing on the charge and specification of which appellant was found guilty, contrary to his pleas.  If the convening authority determines that a rehearing is impracticable, he may only approve a sentence no greater than confinement for six months, forfeiture of two-thirds pay per month for six months, and reduction to Private E1, in accordance with R.C.M. 1103(f)(1). 

Senior Judge CHAPMAN and Judge CLEVENGER concur. 
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� Article 54(c)(1)(A), UCMJ, requires a complete record of the proceedings and testimony to be prepared in each general court-martial in which the sentence adjudged includes a discharge or, if the sentence does not include a discharge, confinement for more than six months, or forfeiture of pay for more than six months. 





� A verbatim transcript includes all proceedings, including sidebar conferences, arguments of counsel, and rulings and instructions by the military judge.  Rule for Courts-Martial [hereinafter R.C.M.] 1103(b)(2)(B) discussion.  





� Trial defense counsel raised no objections to those portions of the ROT that were not recorded. 





� See, e.g., United States v. Cudini, 36 M.J. 572 (A.C.M.R. 1992) (failure to attach a flyer); United States v. Harper, 25 M.J. 895 (A.C.M.R. 1988) (failure to attach the accused’s personnel records as an appellate record).





� The military judge had a number of options available to him.  For example, the military judge could have directed proceedings in revision to correct an apparent omission, so long as appellant suffered no material prejudice.  R.C.M. 1102(b); see United States v. Kulathungam, 54 M.J. 386 (C.A.A.F. 2001).





� See United States v. Eichenlaub, 11 M.J. 239 (C.M.A. 1981) (summarizing omitted proceedings in the record was sufficient to rebut the presumption of prejudice flowing from a substantial omission).
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