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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:(
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted housebreaking, violating a lawful general order, larceny, and housebreaking (two specifications), in violation of Articles 80, 92, 121, and 130 Uniform Code of Military Justice, 10 U.S.C. §§ 880, 892, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for four years, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for two years, and reduction to Private E1.
  The case is before us for review pursuant to Article 66, UCMJ.  
Appellant asserts pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that he received ineffective assistance of counsel from his trial defense counsel, especially during the post-trial processing of his case due to a lack of communication.  This assertion was initially alleged in matters submitted pursuant to Rule for Courts-Martial 1105.  It is apparent that appellant desired to sever his relationship with his trial defense counsel prior to the convening authority’s action.  There is no evidence, however, that the staff judge advocate (SJA) contacted trial defense counsel prior to the convening authority’s action to resolve the allegations appellant raised.  
In United States v. Carter, 40 M.J. 102, 105 (C.M.A. 1994), our superior court prescribes the methodology that the SJA should have followed upon notification of an attorney-client conflict.  See also United States v. Knight, 53 M.J. 340, 342-43 (C.A.A.F. 2000) (returning the record of trial for a new recommendation and action as the SJA failed to address this issue before convening authority’s action upon notification of an attorney-client conflict).  Upon notification of an attorney-client conflict, the SJA should have contacted the trial defense counsel to resolve the matter of representation.  Carter, 40 M.J. at 105.  Thereafter, trial defense counsel would be required to determine, after consultation with his client, whether his client requests his withdrawal, and whether such withdrawal is permissible.  Id.  If trial defense counsel is to be discharged, then substitute counsel should be appointed to represent appellant before the convening authority takes initial action.  Id.
We will return this case to the convening authority so that the SJA can take appropriate action.

The action of the convening authority, dated 25 February 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new 
recommendation and action by the same or a different convening authority in accordance with Article 60(c)-(e), Uniform Code of Military Justice.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Senior Judge Harvey took final action in this case prior to his retirement.





�  The parties at trial agreed that appellant was entitled to two days of confinement credit for pretrial confinement served.  The convening authority’s initial action and the promulgating order failed to reflect any confinement credit.  See Army Reg. 27-10, Legal Services:  Military Justice, para. 5-31a (6 Sept. 2002) (sentence credits must be included in initial action).  To the extent that appellant was not provided confinement credit, appellant will be credited with two days of pretrial confinement against the sentence to confinement as ordered by the military judge.
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