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MEMORANDUM OPINION
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STOCKEL, Judge:(

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful use of marijuana (two specifications), larceny (three specifications), and housebreaking in violation of Articles 112a, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 912a, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to Private E1.  As the result of dilatory post-trial processing, the convening authority reduced the period of confinement to nine months and otherwise approved the sentence.
 
In this Article 66, UCMJ, appeal, appellant asserts, inter alia, that the convening authority’s action insofar as it purported to remedy the dilatory and unreasonable post-trial processing of his case provided no meaningful relief.  We agree with appellant and will take corrective action in our decretal paragraph.  Further, we find that the staff judge advocate’s (SJA) recommendation (SJAR) is replete with errors.  This too will be corrected in our decretal paragraph.
 
BACKGROUND

Appellant was charged with a number of larcenies stemming primarily from two incidents.  In the first incident, appellant found an unconscious soldier, Specialist (SPC) SB, lying on the ground in the battalion parking lot and appellant stole SPC SB’s watch and wallet.  (Specification 1 of Charge I).  Thereafter, appellant took an ATM card from the stolen wallet and used it to steal $140.00 (Specification 2 of Charge I).  Approximately two weeks later, appellant overheard SPC SB tell another soldier that he suspected appellant of committing the thefts.  Appellant then confessed to SPC SB that he had stolen the watch and wallet and he returned the watch and made restitution in the sum of $60.00.

Shortly after this incident, appellant decided to steal something
 from another soldier, Private (PVT) JS, because PVT JS had borrowed three compact discs from appellant and failed to return them.  With this intent, appellant entered the barracks room that PVT JS shared with another soldier and appellant stole a digital video disc (DVD) player that he thought belonged to PVT JS but which actually belonged to PVT JS’ roommate.  (The Specification of Charge II and Specification 3 of Charge I, respectively).  Appellant later pawned the DVD player.

In addition to the above thefts, appellant was also charged with stealing gas from the Army and Air Force Exchange System.  This offense was charged as Specification 5 of Charge I.  In his pretrial advice, the SJA (Lieutenant Colonel (LTC) Kevan Jacobson) recommended that this specification be dismissed.  The convening authority approved the SJA’s recommendation and this specification was not referred to trial.  Trial defense counsel, trial counsel, and the convening authority, however, all appeared oblivious to the fact that this offense had not been referred to trial as appellant plead not guilty to this offense in accordance with a pretrial agreement.
  Likewise, as if this offense were properly referred, LTC Christopher O’Brien, LTC Jacobson’s successor, included it in his SJAR. 
Further, at trial and prior to arraignment, the government moved to amend both Specifications 1 and 3 of Charge I.  Unopposed by trial defense counsel, the military judge granted the motion.  These amendments, which affected the dollar amount of the items stolen (Specifications 1 and 3 of Charge I) and the items stolen (Specification 3 of Charge I), were not reflected in the SJAR.  Also, as previously stated, Specification 5 of Charge I was incorrectly included in the SJAR.
  Accordingly, LTC O’Brien misadvised the convening authority as to both the offenses to which appellant plead guilty and the offenses of which appellant was found guilty.  Trial defense counsel raised no objection to these errors.  See Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106(f)(4) and (f)(6).

Appellant was sentenced on 13 November 2001.  He was released from confinement on 28 June 2002.
  The convening authority did not take action on appellant’s case, however, until 3 April 2003.  The SJA failed to explain the reason for the dilatory processing of appellant’s case, but he recommended that the convening authority disapprove “so much of the sentence extending to thirty (30) days of confinement to alleviate any perceived prejudice under” United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).  Since appellant had already served his sentence to confinement, this act was meaningless. 
DISCUSSION
As our superior court said in United States v. Tardif, 57 M.J. 191, 224 (C.A.A.F. 2002), 

Before it may affirm, [a Court of Criminal Appeals] must be satisfied that the findings and sentence are (1) ‘correct in law,’ and (2) ‘correct in fact.’  Even if these first two prongs are satisfied, the court may affirm only so much of the findings and sentence as it ‘determines, on the basis of the entire record, should be approved.’  See Powell, supra 49 M.J. at 464-65.[
]  The first prong pertains to errors of law and, as such, it also implicates Article 59(a).  The second and third prongs do not involve errors of law and, thus, do not implicate Article 59(a).  Based on this statutory analysis, . . . a Court of Criminal Appeals has authority under Article 66(c) to grant relief for excessive post-trial delay without a showing of ‘actual prejudice’ within the meaning of Article 59(a), if it deems relief appropriate under the circumstances.  [Collazo,] 53 M.J. at 727.  
Since appellant served the original term of his sentence to confinement, the issue before us is what is meaningful relief under the circumstances of this case.
Before we decide this issue, however, the errors we noted in LTC O’Brien’s SJAR affect our decision and must be addressed.  Unless otherwise indicated in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  “[I]f the SJAR omits or misstates a finding of guilty, we have no jurisdiction to affirm it.  We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  We should not sacrifice, neglect, or impair the duty to secure justice by inordinate tolerance of sloppy legal practice.  “‘There is no place in the administration of military justice for the sloppy work we find in this case. . . .  More attention to this type of work product is obviously needed.’”  United States v. Gaspard, 35 M.J. 678, 681 n.1 (A.C.M.R. 1992) (quoting United States v. Foard, Army No. 9201011, slip op. at 3 (A.C.M.R. 17 Aug. 1992) (unpub.)).  In this case, we decline to return the case to the convening authority and his SJA and will take corrective action. 
We have reviewed the matter personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find it to be without merit.

DECISION
Accordingly, the court affirms only so much of the finding of guilty of Specification 1 of Charge I as finds that appellant, did, at or near Fort Hood, Texas, on or about 15 April 2001, steal a Bulova watch of a value over $100.00 and a wallet of some value, the property of SPC SB, in violation of Article 121, UCMJ; and of Specification 3 of Charge I as finds that appellant, did, at or near Fort Hood, Texas, on or about 15 April 2001, steal a Sony DVD player of a value over $100.00, the property of Private First Class SG, in violation of Article 121, UCMJ.  The remaining findings of guilty are affirmed.  
Reassessing the sentence based upon the errors noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).


Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Judge Stockel took final action in this case prior to her retirement.





� Appellant was also awarded nine days of pretrial confinement credit against his approved sentence. 


� Appellant further asserts that:  (1) the military judge committed plain error when he found that Specifications 1 and 2 of Charge I (larceny of a watch and wallet and larceny of an automatic teller machine (ATM) card and $140.00, respectively) did not constitute an unreasonable multiplication of charges; and (2) the military judge failed to elicit a sufficient factual basis to support appellant’s plea to Specification 2 of Charge I.  These assertions are without merit. 





� Appellant had no specific item in mind to steal. 





� Appellate counsel also failed to recognize this error.





� The promulgating order incorrectly reports that appellant plead guilty to Specifications 4 and 5 of Charge I.  Initially, appellant entered pleas of guilty “to the Charges and their Specifications.”  After the military judge reminded trial defense counsel that he had not granted the government’s motion to dismiss these offenses, however, appellant entered pleas of not guilty to both Specifications 4 and 5 of Charge I.  





� Appellant’s expiration of his term of service or ETS was 1 June 2002.


� United States v. Powell, 49 M.J. 460 (C.A.A.F. 1998).
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