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MEMORANDUM OPINION ON REMAND

------------------------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of making a false official statement, larceny (two specifications), receiving child pornography, and stealing mail (three specifications), in violation of Articles 107, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad conduct discharge, confinement for three years, total forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.  On 15 February 2002, we affirmed the findings of guilty and the sentence.
On 11 March 2005, the United States Court of Appeals for the Armed Forces granted appellant’s petition for review on the following issue:
WHETHER APPELLANT’S GUILTY PLEA TO SPECIFI-CATION 1 OF CHARGE III[(] WAS IMPROVIDENT BECAUSE THE MILITARY JUDGE PROVIDED AN UNCONSTITUTIONALLY OVERBROAD DEFINITION OF CHILD PORNOGRAPHY AND DID NOT CONDUCT AN ADEQUATE PROVIDENCE INQUIRY, AS REQUIRED BY UNITED STATE V. CARE, 18 C.M.A. 535, 40 C.M.R. 247 (1969) AND ITS PROGENY.
On 16 November 2005, the court reversed the decision of the United States Army Court of Criminal Appeals as to Specification 1 of Charge III and affirmed the case in all other respects.  It set aside the finding of guilty of Specification 1 of Charge III and the sentence and returned the record of trial to The Judge Advocate General of the Army for further action consistent with the court’s decision in United States v. Martinelli, 62 M.J. 52 (C.A.A.F. 2005).  
In light of our superior court’s decision in Martinelli, Specification 1 of Charge III is dismissed.  Reassessing the sentence on the basis of the error noted by our superior court, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances for thirty months, and reduction to the grade of Private E1.  







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

( In Specification 1 of Charge III, appellant was charged, under clause 3 of Article 134, UCMJ, with wrongfully receiving child pornography in violation of 18 U.S.C. § 2252(a)(2)(A).
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