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ZOLPER, Judge:

An officer panel sitting as a general court-martial convicted appellant, contrary to his pleas, of raping a twenty-one-month-old female infant, in violation of Article 120, Uniform Code of Military Justice, 10 U.S.C. § 920 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for life with the possibility of parole, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before our court for review under Article 66(c), UCMJ.

In a single assignment of error, appellate defense counsel assert the military judge erroneously admitted a pornographic magazine into evidence under Military Rule of Evidence [hereinafter Mil. R. Evid.] 404(b).  We agree, but find the error harmless.  See UCMJ art. 59(a).
FACTS

A panel convicted appellant of raping his neighbor’s twenty-one-month-old daughter, KG, in his government quarters while his wife, Mrs. Denning, was visiting her neighbor, Mrs. TG.  Mrs. TG bathed KG and KG’s four-year-old brother, DG, earlier in the day on which the offense occurred.  At some point, appellant volunteered to watch Mrs. TG’s children while she and Mrs. Denning were at Mrs. TG’s house.  Mrs. Denning went home briefly to drop off her own son.  When she arrived, appellant met her at the front door.  According to Mrs. Denning, appellant would not let her into their bedroom because KG had just finished taking a bath and DG was in the tub.
When Mrs. Denning returned to Mrs. TG’s house and told her appellant was bathing her children, Mrs. TG became very suspicious.  Mrs. Denning and Mrs. TG then went back to appellant’s house to check on the children.  During the short walk to the Denning house, they heard KG screaming and began running.  Mrs. Denning had to use her key to unlock the front door, which she testified she normally left unlocked.  Once inside, both women entered appellant’s bedroom and saw appellant getting off KG.  Appellant’s penis was exposed and erect, and KG was lying on the bed, without a diaper, with her legs spread, and screaming in pain.
During a subsequent, lawful search of appellant’s quarters, law enforcement agents seized a pornographic video tape from appellant’s bedroom and a porno-graphic magazine from under a living room couch cushion.  At an Article 39(a), UCMJ, session at trial, the government offered the magazine, Hustler’s “Barely Legal,” into evidence, and argued it was indicative of appellant’s plan, motive, or intent to commit rape.  Trial defense counsel properly objected and argued law enforcement agents merely found the magazine in appellant’s house, and it had no connection to the charged offenses.  The military judge found the magazine contained photos of “teenage females in sexually suggestive poses[,] with and without various sexual apparatus,” and portraying “sexual intercourse and oral sodomy.”  He also found:

[I]f the lesser[-]included offense of indecent acts with a child is what the defense is going to hang [its] hat on[,] then proof of intent to gratify sexual desires is highly relevant[,] and the magazine . . . reflects or tends to reflect the accused’s sexual desires during . . . the charged act.[
]  The accused’s intent during the act is highly relevant and, therefore, the magazine’s probity is enhanced. . . . [T]he magazine . . . provide[s] strong circumstantial evidence of motive and intent on the part of the accused and [is] highly probative on that basis.

The military judge did not find the magazine was illegal or unlawfully acquired—consistent with a law enforcement agent’s later testimony on the merits—and admitted it into evidence.  The record contains no evidence that appellant looked at the magazine during, or at any time close to, the commission of the charged offense.
LAW

We review a “‘military judge’s decision to admit or exclude evidence . . . under an abuse of discretion standard.’”  United States v. Barnett, 63 M.J. 388, 394 (C.A.A.F. 2006) (quoting United States v. McDonald, 59 M.J. 426, 430 (C.A.A.F. 2004)); United States v. Ayala, 43 M.J. 296, 298 (C.A.A.F. 1995) (stating same).  In an abuse of discretion review, our court decides a mixed question of fact and law.  United States v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004).  We apply a clearly-erroneous standard when reviewing a military judge’s findings of fact, and a de novo standard when reviewing his conclusions of law.  Barnett, 63 M.J. at 394; Ayala, 43 M.J. at 298.  Therefore, on mixed questions of fact and law, “a military judge abuses his discretion if his findings of fact are clearly erroneous or his conclusions of law are incorrect.”  Ayala, 43 M.J. at 298.
Where a military judge has abused his discretion, this court must test the erroneous evidentiary ruling for prejudice, and may affirm the findings of guilty if the error was harmless, i.e., did not materially prejudice appellant’s substantial rights.  Barnett, 63 M.J. at 397 (citing UCMJ art. 59(a)).
  Specifically, this court tests for prejudice “‘by weighing (1) the strength of the [g]overnment’s case, (2) the strength of the defense case, (3) the materiality of the evidence in question, and (4) the quality of the evidence in question.’”  Id. (quoting United States v. Kerr, 51 M.J. 401, 405 (C.A.A.F. 1999), and citing United States v. Weeks, 20 M.J. 22, 25 (C.M.A. 1985)).

Military Rule of Evidence 404(b) (“Character evidence not admissible to prove conduct; exceptions; other crimes”) provides for limited admissibility of evidence of “other crimes, wrongs, or acts” to show “motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.”  Such evidence, however, may not be used to prove an accused’s character and to argue he acted “in conformity therewith.”  Id.

In United States v. Reynolds, 29 M.J. 105 (C.M.A. 1989), our superior court established a three-prong test to determine whether uncharged misconduct may be admitted under Mil. R. Evid. 404(b).  To be admissible, the uncharged misconduct at issue must fulfill each of the three prongs, which are:
1.  Does the evidence reasonably support a finding by the court members that appellant committed prior crimes, wrongs or acts?

2.  What “fact . . . of consequence” is made “more” or “less probable” by the existence of this evidence?
3.  Is the “probative value . . . substantially outweighed by the danger of unfair prejudice”?

Reynolds, 29 M.J. at 109 (alterations in original) (internal citations omitted).  Prongs one and two test for logical relevance, while prong three tests for legal relevance.  Barnett, 63 M.J. at 394; see Mil R. Evid. 401 (relevant evidence defined), 402 (relevant evidence generally admissible), and 403 (relevant evidence excluded due to prejudice, confusion, or waste of time).
DISCUSSION

Appellant now asserts the military judge erred by admitting the pornographic magazine “Barely Legal” into evidence under Mil. R. Evid. 404(b).  Our court recognizes “an accused’s possession of pornographic . . . magazines . . . at or near the scene of an alleged sex crime, around the time of that alleged offense may be relevant evidence of his intent or state of mind at that time, depending upon the circumstances of a particular case.”  United States v. Whitner, 51 M.J. 457, 460 (C.A.A.F. 1999).  Applying the three-prong Reynolds test to the facts of this case, we hold the military judge abused his discretion by admitting the magazine over defense objection.  We further hold, however, the erroneously-admitted magazine did not materially prejudice appellant’s substantial rights.


As a prefatory matter, the military judge did not find the magazine “Barely Legal” illegal, or that appellant unlawfully acquired it.  Possession of pornography or other obscene material is generally not against the law.  Stanley v. Georgia, 394 U.S. 557, 568 (1969) (“We hold that the First and Fourteenth Amendments prohibit making mere private possession of obscene material a crime.”).  Such materials may be illegal if the government can show a direct connection between the materials and some illegal conduct; for example, child pornography.  See Ashcroft v. Free Speech Coalition, 535 U.S. 234, 253-54 (2002) (“Without a . . . direct connection, the [g]overnment may not prohibit speech on the ground that it may encourage pedophiles to engage in illegal conduct.”); New York v. Ferber, 458 U.S. 747, 766 (1982) (“[W]e hold that child pornography . . . is unprotected speech . . . .”).  Trial counsel made no direct connection in this case, and we see none.  We, therefore, conclude appellant’s possession of the magazine, by itself, does not support an ostensible finding by the panel that appellant committed any prior crimes, wrongs, or acts of uncharged misconduct.


The pornographic magazine was not related in time, place, or manner to appellant’s misconduct.  Although law enforcement agents lawfully seized the magazine from appellant’s quarters, they discovered it under a living room couch cushion.  Appellant admitted in his 21 January 2003 sworn statement:  “At one time I had a [pornographic magazine] called ‘Barely Legal’ in the house, but I don’t think it’s there any more [sic].”  He also admitted he was watching “a portion of [an] erotic cartoon on . . . tape” when he “became aroused” and “tr[ied] to penetrate [KG’s] vagina with [his] penis.”  Neither appellant’s wife nor the victim’s mother testified about a pornographic magazine being in the room or on the bed when they entered to see appellant raping KG.
“Barely Legal” contains sexually explicit photographs predominantly of young women.  The majority of these photographs depict women in various sexual poses, exposing their genitalia, and, in some cases, penetrating their genitalia with sex toys.  Some photographs depict men and women engaging in oral sodomy and sexual intercourse, but none appear to simulate physical force, abuse, or violence, or convey a lack of consent either expressly or by innuendo.  More important, the magazine lacks any vivid depictions of adults sexually exploiting adolescents or infants.  Although distasteful and offensive to modern sensibilities, the photographs in “Barely Legal” depict acts substantially and qualitatively different from those for which appellant was charged.  Thus, we conclude appellant’s possession of the magazine does not make it more likely he would rape a twenty-one-month-old infant.
Assuming arguendo the magazine “Barely Legal” was logically relevant to appellant’s misconduct under the first two prongs of the Reynolds test, we find admission of the magazine was more prejudicial than probative and, therefore, not legally relevant under Reynolds’ third prong.  The issue in this case was whether appellant raped a female infant.  Appellant’s wife and the victim’s mother testified at trial that they walked in on appellant while he was sexually molesting KG.  They saw him getting off the infant with an exposed, erect penis, and with the infant’s legs spread apart while she was screaming.  Appellant also confessed to his crimes in three written, sworn statements.  This direct evidence of appellant’s criminality minimized—if not eviscerated—the probative value of the pornographic magazine under the circumstances of this case.

Furthermore, considering trial defense counsel’s admission that appellant committed indecent acts with KG—a lesser-included offense to rape on which the military judge properly instructed the panel—we reach the same result.  In light of the defense concession, to the military judge and to the panel during opening statements, the military judge found “the magazine . . . tend[ed] to reflect the accused’s sexual desires during the charged act[,] . . . [and was] highly relevant and, therefore, the magazine’s probity [was] enhanced.”  Appellant’s written confessions, however, state that while he was watching a pornographic cartoon in his bedroom, he “became aroused,” and tried to penetrate KG’s vagina with his erect penis by “thrust[ing] forward a couple of times.”  Appellant admitted he intended “to ejaculate, to ‘relieve sexual tension,’” had he not “been walked in on.”  Even if the pornographic magazine had some probative value regarding appellant’s intent to gratify his sexual desires, appellant’s confessions undercut that value.  Hence, we conclude the military judge erred when he found the danger of unfair prejudice from admitting “Barely Legal” into evidence was substantially outweighed by its probative value.    

Having found the military judge abused his discretion, we must now test for prejudice.  See UCMJ art. 59(a); Mil. R. Evid. 103(a).  The record of trial contains overwhelming evidence supporting appellant’s rape conviction.  When appellant’s wife and the victim’s mother both approached appellant’s quarters, they heard the victim screaming in pain.  Both women rushed into the quarters, opened the bedroom door, and turned on the lights.  At that point, they witnessed appellant “jump[] off of the bed,” with an “erect . . . penis,” and “his pants down.”  The women then saw twenty-one-month-old KG “laying [sic] on the bed,” “naked and [with] her legs . . . spread open;” KG “was screaming” and “her face was purple.”  In his three type-written, sworn statements—considered by the panel during its deliberations on findings—appellant admitted:  (1) “I became aroused from the movie, rolled over on top of [KG], and found myself trying to penetrate her vagina with my penis.  I thrust[ed] forward a couple of times . . .”; (2) his intent was, when he “began having sex with [KG,] to ejaculate, to ‘relieve sexual tension;’” (3) had he not “been walked in on, [he] would . . . have tried to ejaculate;” and (4) he touched KG in his bedroom.  Furthermore, a forensic medical examiner in the field of child sexual abuse testified that KG had “a tear between the labia majora and labia minora,” or in the region “called a sulcus,” and “there was active bleeding.”  The examiner also found areas of the victim’s vaginal area “that were very red and very bruised,” indicating “penetration to the labia minora [or inner lips], and then penetration into the vestibule, but not beyond the hymen.”  In sum, “there was damage up to [KG’s] hymen.”  Even without the pornographic magazine, the record demonstrates a very strong government case.
On the contrary, the defense did not present a compelling case.  Appellant presented only one in-court witness and two stipulations of expected testimony on the merits.  The evidence presented countered the charge of assault consummated by a battery involving appellant’s own four-and-a-half-month-old son.
  In light of the government’s witness testimony and appellant’s confessions admitted at trial, the pornographic magazine, even if relevant, was immaterial and of very little qualitative value.  For the foregoing reasons, we conclude the military judge’s erroneous admission of “Barely Legal” constituted harmless error.
CONCLUSION

We have considered the matters personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge SCHENCK and Judge WALBURN concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court

� Trial defense counsel’s concession during the earlier Article 39(a) session, that appellant committed indecent acts upon KG, apparently prompted the military judge to make this finding.  Also, prior to this finding by the military judge, trial defense counsel conceded to the panel during opening statements:  “There is no dispute [that KG] . . . was over at [appellant’s] quarters, [and] something inappropriate did happen in those quarters.”  The government “did not charge him with indecent acts   . . . [or] indecent assault. . . . [T]omorrow, we will be in sentencing and you will be able to punish [appellant] for the indecent acts that he committed against [t]his child.”





� For our court to find evidentiary rulings erroneous, such rulings—admitting or excluding evidence—must materially prejudice a substantial right of a party and the record must reflect a timely objection to the evidence admitted or an offer of proof regarding the evidence excluded.  See Mil R. Evid. 103(a) (Ruling on evidence . . . Effect of erroneous ruling”).


� The panel found appellant not guilty of this offense.
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