MURPHY – ARMY 20050948


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

SCHENCK, ZOLPER, and WALBURN
Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist JOHN M. MURPHY
United States Army, Appellant

ARMY 20050948
3rd Infantry Division (Forward)
Denise R. Lind, Military Judge

Colonel William A. Hudson, Jr., Staff Judge Advocate

For Appellant:  Colonel John T. Phelps II, JA; Major Billy B. Ruhling II, JA (on brief).
For Appellee:  Lieutenant Colonel Michele B. Shields, JA; Major Tami L. Dillahunt, JA; Captain W. Todd Kuchenthal, JA (on brief).
7 March 2007
-------------------------------------
MEMORANDUM OPINION
-------------------------------------
Per Curiam:
A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of wrongfully distributing valium and marijuana (one specification each), and wrongfully using cocaine on divers occasions, all while receiving special pay under 37 U.S.C. § 310, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for sixty days, and reduction to Private E1, and suspended confinement in excess of thirty-two days for sixty days.  This case is before the court for review pursuant to Article 66(c), UCMJ.

Appellate counsel agree that appellant’s administratively-issued honorable discharge, effectuated prior to the convening authority’s action, remits the adjudged and approved bad-conduct discharge rendering it a nullity.  We agree, and will grant appropriate relief in our decretal paragraph.
Facts

From March to September 2005, appellant was a federalized Louisiana National Guard soldier on active duty in Iraq.  During this period, appellant committed several drug-related offenses, the facts of which are not germane to this appeal.  On 7 August 2005, the military judge sentenced appellant to a bad-conduct discharge, confinement for sixty days, and reduction to Private E1.  Appellant’s case then proceeded to the post-trial processing phase.
According to an affidavit and supporting documents, filed with this court by the defense and attached to the record of trial, “on 15 October 2005, appellant received his final accounting of pay from the Defense Military Pay Office at Fort Polk.”  On 17 October 2005, the Fort Polk transition point issued orders releasing appellant from active duty, effective 11 November 2005.  On 21 October 2005, appellant completed the “demobilization/ clearing process,” and had begun terminal leave on 23 October 2005.  Block 12b. on appellant’s Dep’t of Def., Form 214, Certificate of Release or Discharge from Active Duty (Feb. 2000) (DD-214) indicates appellant’s “separation date this period” as 11 November 2005.
  On 15 December 2005, the convening authority took initial action on appellant’s case and, inter alia, approved the adjudged sentence, suspending a portion of the confinement.
Law and Discussion

For a soldier to be effectively discharged or released from active duty, “there must be:  (1) a delivery of a valid discharge certificate;[
] (2) a final accounting of pay; and (3) the undergoing of a ‘clearing’ process as required under appropriate service regulations to separate the member from military service.”  Harmon, 63 M.J. at 101 (citing United States v. King, 27 M.J. 327, 329 (C.M.A. 1989)); see United States v. Brevard, 57 M.J. 789, 793 (Army Ct. Crim. App. 2002) (stating same).

In Steele v. Van Riper, 50 M.J. 89 (C.A.A.F. 1999), the United States Court of Appeals for the Armed Forces considered the effect of an administrative discharge given after trial, but before the convening authority took initial action on a sentence that included a bad-conduct discharge.  The Steele Court found:  “The earlier honorable discharge through administrative channels had the effect of remitting the [adjudged] bad-conduct discharge . . . [, which] . . . cannot be executed . . . .”  Id. at 91-92 (internal citation omitted).  Our superior court also recognized that “remission of the punitive discharge does not affect the power of . . . appellate tribunals to act on the findings and sentence.”  Id. at 92.  These principles were recently reaffirmed in United States v. Davis, 63 M.J. 171, 177 (C.A.A.F. 2006) (citing Steele, 50 M.J. at 89; United States v. Woods, 26 M.J. 372 (C.M.A. 1988); United States v. Jackson, 3 M.J. 153 (C.M.A. 1977); United States v. Speller, 8 U.S.C.M.A. 363, 24 C.M.R. 173 (1957); United States v. Sippel, 4 U.S.C.M.A. 50, 15 C.M.R. 50 (1954)).

The facts in this case mirror those in Steele.  Appellant received an honorable discharge after trial, but with an effective date predating the convening authority’s initial action on the sentence which included a bad-conduct discharge.  Appellant also completed the three prerequisites for an effective discharge and reversion to National Guard status.  See Harmon, 63 M.J. at 101.  Furthermore, appellant’s administratively-issued honorable discharge had the effect of remitting the approved bad-conduct discharge.  See Steele, 50 M.J. at 91-92.  Therefore, appellant’s “honorable discharge will not be disturbed, and the adjudged sentence of a bad-conduct discharge . . . will not be executed.”  Id. at 92.

Conclusion

Accordingly, the findings of guilty are affirmed.  After considering the entire record, including all appellate filings, this Court affirms only so much of the sentence as provides for confinement for sixty days and reduction to Private E1, but the execution of that part of the sentence extending to confinement in excess of thirty-two days is suspended for sixty days, at which time, unless the suspension is sooner vacated, the suspended part of the sentence will be remitted without further action.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored, as mandated by Articles 58b(c) and 75(a), UCMJ.  See United States v. Hammond, 61 M.J. 676, 679 n.9 (Army Ct. Crim. App. 2005) (discussing repayment provision in Article 58b(c)).
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Clerk of Court

� According to the defense, appellant actually received his DD-214 on 23 April 2006.  Additionally, appellant’s DD-214 and release-from-active-duty orders “clearly indicate the command’s intent to discharge [a]ppellant” at 2400 on 11 November 2005.  United States v. Harmon, 63 M.J. 98, 102 (C.A.A.F. 2006) (citing United States v. Guest, 46 M.J. 778, 780 n.3 (Army Ct. Crim. App. 1997) (“The intent of the parties is germane to the effect which [a discharge] certificate may have.”)).  The record contains no evidence that appellant’s command revoked, terminated, or otherwise withdrew this discharge paperwork.  Therefore, under the particular facts of this case, the date on which appellant actually received his discharge certificate is unimportant.  See id. (“Although physical delivery of a discharge certificate is generally considered the event that terminates a servicemember’s active duty status, it is crucial to consider the intent of the command to determine the actual effective time and date of discharge.”); In re Shattuck, 63 Comp. Gen. 251, 252 (1984) (stating same); Hamon v. United States, 10 Cl. Ct. 681, 683 (1986) (stating “10 U.S.C. § 1168(a) (1982) [(‘Discharge or release from active duty:  limitations’)], does not mandate actual receipt of discharge documents, but rather that the documents be ready for delivery to service members on their separation date.”); see also Army Reg. 635-200, Personnel Separations:  Active Duty Enlisted Administrative Separations [herein-after AR 635-200], para. 1-29 (6 June 2005) (stating rules regarding effective date of discharge, and actual and constructive notice of discharge); United States v. Melanson, 53 M.J. 1, 4 (C.A.A.F. 2000) (citing AR 635-200 and noting discharge effective at 2400 on the date of discharge).  





� See note 1, supra.


� In United States v. Steele, 2000 CCA LEXIS 59, slip op. at 3-4, 16 (N.M. Ct. Crim. App. 2000), Private First Class (PV2) Steele was sentenced, inter alia, to a reduction to Private E1 (PVT).  However, he was honorably discharged, prior to action, as a PV2.  The earlier discharge at PV2 remitted the adjudged reduction to PVT, rendering the reduction a nullity.  Id. at 4.  In appellant’s case, however, appellant was previously, honorably discharged as a PVT, consistent with his adjudged reduction to PVT.  Therefore, the convening authority had authority and appropri-ately ordered appellant’s reduction executed.
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