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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:

A general court-martial composed of officers convicted appellant, in absentia after arraignment, of larceny (seven specifications), forgery (twelve specifications), and making worthless checks with intent to defraud (eight specifications) in violation of Articles 121, 123, and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 923, and 923a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twenty-four months, forfeiture of all pay and allowances, reduction to Private E1, a fine of $6,100.00 to be paid to the United States, and additional confinement of twelve months if the fine is not paid.
In this Article 66, UCMJ, appeal, appellant asserts that his clemency rights were prejudiced in two ways:  (1) he was never advised of his right to submit matters to the convening authority under Rule for Courts-Martial 1105; and (2) a letter that appellant wrote to the Fort Hood, Texas, Provost Marshal was improperly considered by the convening authority prior to taking action on appellant’s court-martial.  The record of trial contains insufficient information to verify or refute either of appellant’s allegations.  In lieu of returning the case to a convening authority for a new recommendation and action, we will, as requested in oral argument by both defense and government appellate counsel, moot appellant’s claim of prejudice by reassessing his sentence in our decretal paragraph.  UCMJ art. 66(c); United States v. Wheelus, 49 M.J. 283, 288-89 (1998).

We have considered appellant’s remaining assignments of error and the matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  Specifications 1 and 2 of Charge III erroneously list appellant’s bank as the “Fort Hood National Bank, Fort Hood, Texas,” whereas the evidence of record indicates that the correct bank for these two specifications is “Heights State Bank, Harker Heights, Texas.”  Additionally, Specifications 1 through 6 of Additional Charge II list the location of the Heights State Bank as “Killeen, Texas,” rather that “Harker Heights, Texas.”  Other than these errors, which we will correct in our decretal paragraph, we are satisfied as to the legal and factual sufficiency of each charge and specification.  See UCMJ art. 66(c); Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Turner, 25 M.J. 324, 324-25 (C.M.A. 1987).

Specifications 1 and 2 of Charge III are amended by substituting the words “Heights State Bank, Harker Heights, Texas” for the words “Fort Hood National Bank, Fort Hood, Texas.”  Specifications 1 through 6 of Additional Charge II are amended by substituting the words “Harker Heights, Texas” for the words “Killeen, Texas.”  The findings of guilty of Specification 1 and 2 of Charge III and Specifications 1 through 6 of Additional Charge II, as so amended, are affirmed.  The remaining findings of guilty are affirmed.*  Reassessing the sentence on the basis of the errors noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for twenty-four months, forfeiture of all pay and allowances, and reduction to Private E1.

Senior Judge TOOMEY and Judge HARVEY concur.






FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* The promulgating order incorrectly reflects a plea of “Guilty” and a finding of “Not Guilty” to Specification 9 of Charge I.  The court will separately issue a Notice of Court-Martial Order Correction to reflect the plea of “Not Guilty” and the finding of “Guilty” to this specification as adjudged by the court-martial and approved by the convening authority.
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