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CLEVENGER, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of violating a lawful general regulation by storing a loaded firearm in his family quarters, making a false official statement, assaulting his spouse with an unloaded firearm, and communicating a threat to his spouse in violation of Articles 92, 107, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907, 928, and 934 [hereinafter UCMJ].  He was acquitted of committing three other assaults upon his spouse and of the greater offense of assaulting her with a dangerous weapon, a loaded firearm, as originally alleged.  The panel sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence as adjudged.


The case is before us for review pursuant to Article 66, UCMJ.  Appellant assigns several errors, one of which merits substantive relief. 


The assault that appellant was convicted of committing occurred in his family quarters on Fort Jackson.  Appellant and his spouse (SR) were involved in a domestic quarrel and SR eventually left the family quarters and contacted the military police.  SR’s testimony is the only direct evidence of the assault.  Appellant, after initially denying the assault in a written statement, later admitted to a military police investigator that he had pointed an unloaded firearm at SR  Appellant did not testify on his own behalf on the merits but the defense vigorously attacked his spouse’s credibility and the reliability of the written statement admitted as a confession against him.  His spouse testified that the other three assaults also happened as alleged. 


The credibility of SR was the key issue in this case.  Obviously, the court members did not accept everything she said under oath as the truth beyond a reasonable doubt.  A portion of her testimony concerning the assault of which appellant was convicted was elicited by the government using Prosecution Exhibit (PE) 13, a diagram of the family quarters.  Appellant’s spouse marked several separate points on the diagram and drew lines to represent the movements made by her and appellant during the alleged assault.  After the diagram was admitted, defense counsel attempted to have SR mark on it further, but the military judge sustained the government’s objection to the attempt to add marks to the diagram.  The prosecutor displayed and referred to the diagram in her closing argument.  The diagram is not in the record of trial.
 

Article 54(c)(1)(A), UCMJ, requires a complete record of the proceedings and testimony to be prepared in each general court-martial in which the sentence adjudged includes a discharge or forfeiture of pay for more than six months. Whether a record is incomplete is a question of law that will be reviewed de novo.  United States v. Henry, 53 M.J. 108, 110 (C.A.A.F. 2000).  The requirement that a record be complete and substantially verbatim is one of jurisdictional proportion that cannot be waived.
  Id.  Records that are incomplete cannot support a sentence that includes a punitive discharge or forfeiture of pay for more than six months or forfeiture of pay in excess of two-thirds pay per month.  R.C.M. 1103(b)(2)(B) and 1103(f)(1).  “A substantial omission renders a [record] incomplete and raises a presumption of prejudice that the [g]overnment must rebut.”  Henry, 53 M.J. at 111 (citing United States v. McCullah, 11 M.J. 234, 237 (C.M.A. 1981); United States v. Gray, 7 M.J. 296 (C.M.A. 1979); and United States v. Boxdale, 22 U.S.C.M.A. 414, 47 CMR 351 (1973)).  Substantial omissions have included significant documentary evidence,
 demonstrative exhibits,
 and matters reviewed in camera by the military judge upon which evidentiary rulings were predicated.
  Insubstantial omissions, however, do not raise a presumption of prejudice or affect the record’s characterization as complete.
 

In this case, there are both insubstantial and substantial omissions in the record.  As noted above, the absence of the authorized substitute photographs for the firearm, the bullets, the magazine, the cloth gun cover or case, a photograph of the victim’s injuries, and three photographs of damage to a kitchen wall have no substantive impact on our review.  These omissions are insubstantial and do not constitute prejudicial error.  United States v. Nelson, 3 U.S.C.M.A. 482, 486, 13 C.M.R. 38, 42 (1953).  In Nelson, our superior court explained how no prejudice could arise from insubstantial omissions in a record of trial:  
Generally speaking, if the record is sufficiently complete to permit reviewing agencies to determine with reasonable certainty the substance and sense of the question, answer, or argument, then prejudice is not present.  For instance, if the content of an answer by a witness is clearly discernible from the portions of the testimony transcribed, any appellate court can determine its substance regardless of a word or phrase being omitted.  When the omissions are so unimportant that the thought being expressed is readily ascertainable, then the record can be said to be verbatim. Furthermore, the purpose of an appeal is to obtain a decision of the appellate tribunal on error claimed to have been committed in the forums below.  If the transcript is sufficiently complete to present all material evidence bearing on all issues, minimal standards have been met and we will not reverse.

Id.

Subsequently, in McCullah, our superior court, finding a substantial omission that rendered a record incomplete, addressed the “presumption of prejudice which the government must rebut.”  McCullah, 11 M.J. at 237. 
[U]nder some circumstances the existence of prejudice can be disproved by the Government and a sentence sustained which includes a punitive discharge.  Of course, without knowing the details of the evidence which has been omitted from the record of trial, an appellate court usually is unable to decide that the omission was not prejudicial to an appellant.  Moreover, since in military criminal law administration the Government bears responsibility for preparing the record of trial, it is fitting that every inference be drawn against the Government with respect to the existence of prejudice because of an omission.
Id. (citation omitted).
There is in this record one instance in which the omission from the record is substantial.  The prosecutor had the victim describe some of the actions made by her and appellant during the period of time the assault with an unloaded firearm was being committed.  She did this on PE 13, a diagram of her quarters, that was displayed for the members to see as she marked on it in response to the prosecutor’s questions.  Appellant’s defense counsel cross-examined her about the diagram and her markings on PE 13, attempting to show that she could have escaped, via a different exit from the quarters, if she had honestly felt a need to do so.  The prosecutor also displayed PE 13 to the members in her closing argument on findings.  

An incomplete record prejudices one’s right on appeal when the court is unable to ascertain, with any degree of reasonable certainty, the substance of the proceedings before it.  See Nelson, 3 U.S.C.M.A. at 486, 13 C.M.R. at 42.  Here, the critical issue before us under our Article 66(c), UCMJ, obligation, is the credibility of appellant’s spouse.  The findings by the panel may well signal some uncertainty as they did not necessarily credit everything she asserted in her testimony.  And our opportunity to evaluate her credibility is frustrated by the government’s failure to provide a complete record regarding this issue.  See Embry, 60 M.J. at 980.  

Moreover, the government has failed to overcome the presumption of prejudice that arises in these circumstances.  The case upon which the government relies, United States v. White, 52 M.J. 713 (Army Ct. Crim. App. 2000), involved demonstrative evidence which our court characterized as relevant to an issue that “was not in dispute” and that was otherwise adequately “portrayed in the record.”  White, 52 M.J. at 715-16.  Here, all the evidence relevant to the credibility of the victim was at the heart of the trial contest and we are unable to evaluate it fully because a key piece of demonstrative evidence used by the victim is unavailable for us to review. 
The findings of guilty of Specification 1 of Charge III and Charge III and of the Specification of Charge IV and Charge IV are set aside.  The remaining findings of guilty are affirmed.  The sentence is set aside.  The same convening authority may order a rehearing on Specification 1 of Charge III and Charge III and the Specification of Charge IV and Charge IV and the sentence.  If the convening authority determines that a rehearing on those charges is impracticable, the convening authority may dismiss the charges and order a rehearing on the sentence only.

Chief Judge CAREY( and Judge BARTO concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The government also failed to include the following exhibits, or the authorized substitutes therefore, in this record of trial:  PE 3 (a firearm), PE 4 (six bullets), PE 5 (a magazine for the previously listed firearm), PE 6 (a cloth gun bag or case), PE 14 (a photograph showing some scratches on the victim’s shoulder area, relevant to an offense of which appellant was acquitted), and PE 15, PE 16, and PE 17 (three photographs of damage to a wall, relevant to an offense of which appellant was acquitted). 





� Trial defense counsel raised no objections, pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105, to those prosecution exhibits that were not included in the record of trial authenticated by the military judge.  The record does not contain the usual errata corrections pages showing substantive review by the prosecutor before authentication (see R.C.M. 1103(i)(1)(A)) and the military judge’s errata fails to address the missing PEs (see R.C.M. 1104(a)(1)).  See United States v. Embry, 60 M.J. 976, 979 n.8 (Army Ct. Crim. App. 2005).





� United States v. McCullah, 11 M.J. 234 (C.M.A.1981) (a bank’s letter of dishonor in a bad check case that was the evidence of mens rea).





� United States v. Seal, 38 M.J. 659 (A.C.M.R. 1993) (videotapes showing duty performance admitted on sentencing).





� United States v. Abrams, 50 M.J. 361 (C.A.A.F. 1999) (military records of a sailor reviewed by a military judge in camera for possible impeachment material) and United States v. Embry, 60 M.J. 976 (Army Ct. Crim App. 2005) (a social worker’s intake notes revealing admissions by an accused that were admitted over defense objections raising claims of privilege).  





� See, e.g., United States v. Cudini, 36 M.J. 572 (A.C.M.R. 1992) (failure to attach a flyer); United States v. Harper, 25 M.J. 895 (A.C.M.R. 1988) (failure to attach the accused’s personnel records as an appellate record).





( Chief Judge Carey took final action in this case prior to his retirement.
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