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MEMORANDUM OPINION
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HOFFMAN, Judge:

An enlisted panel sitting as a general court-martial convicted appellant, contrary to his plea, of rape of a child, in violation of Article 120, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 920.  The panel sentenced appellant to a bad-conduct discharge, forfeiture of all pay and allowances, confinement for seven years, and reduction to Private E1.
On review of the case under Article 66, UCMJ, and after hearing oral arguments, we considered the issues and assignments of error raised by appellant.  We find these assignments of error to be without merit; however, the following assignment of error warrants discussion: 

THE MILITARY JUDGE VIOLATED [MILITARY RULE OF EVIDENCE (MIL. R. EVID.)]  704 WHEN HE WOULD NOT ALLOW THE DEFENSE EXPERT, DR. CHRISTIAN MEISSNER, TO PRESENT AN EXPERT OPINION ON WHETHER SSG MARKIS WOULD BE SUBJECT TO HEIGHTENED SUGGESTIBILITY AND MANIPULATION AS A RESULT OF THE INTERROGATIONS HE UNDERWENT.
BACKGROUND and FACTS

Doctor Christian Meissner is an Assistant Professor of Psychology and Criminal Justice at the University of Texas at El Paso.  He was called by defense to help explain the circumstances and the psychological dynamics around appellant’s interrogation by Criminal Investigative Division (CID) agents.
  
Prior to qualifying the witness, the military judge requested a proffer from the defense.  The defense responded the expert would educate the panel on the “behavioral and cognitive dynamics” of specific interrogation techniques.
  This prompted the military judge to state, “I’m not going to allow you to ask him any hypothetical questions.”  The military judge notified civilian defense counsel, “I’m troubled that, you know, you’re asking him to interpose his own judgment about whether or not the interrogation conducted by CID may have been suggestive or not.  That’s not for him to say.  That’s for the members to decide.”  

After that initial ruling, the military judge modified his position slightly, “You can’t ask him any hypothetical, unless you run it by me.  What hypothetical would you ask him[?]”  The civilian defense counsel did not proffer any specific hypothetical, but explained again what the expert would testify to.  The military judge ruled, “I am going to allow him to testify, but I’m going to give the government lots of leeway, and I better not hear any hypothetical questions about the facts in this case from that guy.”  The military judge then qualified Dr. Meissner as an expert in the fields of interrogations and suggestibility.
LAW
Expert Testimony

“[E]xpert testimony is admissible if it is relevant (Mil. R. Evid. 401-02), if its probative value outweighs its prejudicial value (Mil. R. Evid. 403), and if the testimony will assist the trier of fact (Mil. R. Evid. 702).”  United States v. St. Jean, 45 M.J. 435, 444 (C.A.A.F. 1996).  An expert witness, however, may not opine concerning the guilt or innocence of the accused.  See United States v. Birdsall, 47 M.J. 404, 409 (C.A.A.F. 1998).  “[To put] an impressively qualified expert's stamp of truthfulness on a witness' story goes too far.  An expert should not be allowed to go so far as to usurp the exclusive function of the jury to weigh the evidence and determine credibility.”  United States v. Brooks, 64 M.J. 325, 328 (C.A.A.F. 2007) (citing United States v. Harrison, 31 M.J. 330, 332 (C.M.A. 1990)).  “The limits on expert opinion are rooted in recognition that the expert lacks specialized knowledge to determine if the victim or witness [or accused] is telling the truth and respect for the member’s exclusive function to weigh evidence and determine credibility.”  United States v. Diaz, 59 M.J. 79, 89-90 (C.A.A.F. 2003).  
Standard of Review and Preservation of Objection
A military judge’s ruling excluding evidence is reviewed for abuse of discretion.  United States v. Palmer, 55 M.J. 205, 208 (C.A.A.F. 2001) (citations omitted).  The proponent of evidence has the burden of showing it is admissible.  Id.  
The correctness of a ruling that excludes evidence is not preserved for appellate review unless “the substance of the evidence was made known to the military judge by offer or was apparent from the context in which questions were asked.”  Mil. R. Evid. 103(a)(2); see also United States v. Shaffer, 46 M.J. 94, 98 (C.A.A.F. 1997).  “[A]n offer of proof is required to clearly and specifically identify the evidence sought to be admitted and its significance.” United States v. Hayes, 36 M.J. 361, 363 (C.M.A. 1993) (quoting United States v. Means, 24 M.J. 160, 162-163 (C.M.A. 1987)).  “An offer of proof allows the military judge to make an informed ruling and permits the appellate courts to review that ruling to determine whether exclusion of the evidence resulted in reversible error.”  Means, 24 M.J. at 162.  
DISCUSSION
Appellant asserts, consistent with Mil. R. Evid. 704, Dr. Meissner should have been permitted to testify concerning general hypothetical questions oriented towards his area of expertise, interrogations and suggestibility.  We do not reach the questions of whether there was legal error or whether the issue was properly preserved on appeal
 because we find exclusion of hypothetical questions did not substantially affect the findings and appellant suffered no prejudice.   As we address below, assuming arguendo the witness’s testimony was improperly limited by the military judge, it resulted in no prejudice to any substantial right of appellant.  See Article 59(a), UCMJ; see also United States v. Hall, 66 M.J. 53 (C.A.A.F. 2008) (“For nonconstitutional errors, the Government must demonstrate that the error did not have a substantial influence on the findings.”).  

While we do not resolve whether the military judge erred in whole or in part by limiting the testimony of Dr. Meissner, we briefly address the merits of the assertion of legal error to resolve potential prejudice.  Military Rule of Evidence 704 does not give counsel the unfettered right to ask experts to provide their opinion as to the ultimate issue at trial.  See Diaz, 59 M.J. at 89.  In this case, the military judge informed civilian defense counsel before Dr. Meissner testified, “You can’t ask him any hypotheticals, unless you run it by me . . . and I better not hear any hypothetical questions about the facts in this case from that guy.”  The record of trial demonstrates the military judge clearly did not want the witness to opine that appellant’s confessions were merely the product of his suggestibility, as this would “usurp the exclusive function of the jury to weigh the evidence and determine credibility.”  United States v. Brooks, 64 M.J. 325, 328 (C.A.A.F. 2007).  Specifically, the military judge expressed his concerns that “he is interposing his own judgment for that of the members” and “you’re asking him to interpose his own judgment about whether or not the interrogation conducted by CID may have been suggestive or not.  That’s not for him to say.  That’s for the members to decide.”  Notwithstanding these legitimate concerns, for our prejudice analysis we will presume this ruling constitutes legal error.  
We conclude any legal error attached to the military judge’s limitation on Dr. Meissner’s testimony does not rise to the level of a constitutional magnitude and appellant was not denied “a meaningful opportunity to present a complete defense.”  Holmes v. South Carolina, 547 U.S. 319, 325 (2006) (citations and quotation marks omitted); California v. Trombetta, 467 U.S. 479, 485 (1984).  The military judge’s ruling was not so “arbitrary or disproportionate to the purposes they are designed to serve” and did not wholly deprive appellant of the expert’s testimony.  Jaffee v. Redmond, 518 U.S. 1, 9 (1996) (“sufficiently important interest” may outweigh right to present probative evidence).  We analyze claims of prejudice for a non-constitutional evidentiary ruling by weighing four factors:  “(1) the strength of the Government’s case, (2) the strength of the defense case, (3) the materiality of the evidence in question, and (4) the quality of the evidence in question. We apply the same four-pronged test for erroneous admission of government evidence as for erroneous exclusion of defense evidence.”  United States v. Kerr, 51 M.J. 401, 405 (C.A.A.F. 1999) (citations omitted).

Applying the factors set forth in Kerr, we find that if certain hypotheticals were erroneously excluded, they would not have a substantial influence on the finding of guilty.  Foremost, the government’s case was strong.  Appellant had chlamydia, which is transmitted through genital-to-genital contact with an infected person.  The government put on evidence that appellant’s daughter contracted chlamydia.  The government also admitted into evidence appellant’s sworn statements to CID, which were clearly admissions to most if not all the elements of the offense.  Indeed, appellant’s third sworn statement states he took a bath with his daughter in November/December 2005, got an erection, and he penetrated her labia with his penis.  

In contrast to the government’s evidence, the defense case was markedly less substantial.  They presented no witnesses, physical evidence, or character witnesses to effectively rebut appellant’s own sworn statements and the associated physical evidence.  The evidence suggesting other potential sources of the victim’s chlamydia was purely speculative and of little value considering appellant’s own admissions.  Moreover, the veracity, credibility, and recollection of the other government witnesses were not successfully refuted.  

As to the materiality and quality of the excluded evidence, we conclude any prejudicial effect of the military judge limiting Dr. Meissner’s testimony was minimal.  To a large extent, the essence of any potential hypotheticals were admitted through Dr. Meissner’s and appellant’s testimony.  Appellant was permitted to call Dr. Meissner, to have him recognized as an expert in the fields of interrogation and suggestibility, and to elicit the facts that might alter suggestibility in a person.  Doctor Meissner was able to explain a compliant person or a stressed person would be easier to influence.  He testified as to how suggestibility relates to an interrogation and the significance of investigator bias.  He testified investigators may maximize a crime and then minimize a crime and that the technique is performed with suggestibility in mind.
  Doctor Meissner was permitted to testify that the longer the interrogation, the more likely the person is to yield to the request for compliance.
  In conjunction with Dr. Meissner’s testimony, appellant testified extensively regarding his treatment by CID agents and how consequently he felt compelled to make admissions.  There is little if any additional testimony or information that would have been admissible through hypothetical questions posed to Dr. Meissner. 
Finally, we note the military judge instructed the panel to consider whether “the accused’s statements were obtained through the use of coercion” under all the facts and circumstances of his statement and provided limiting instructions for testimony of both the government and defense expert witnesses.  See also Dep’t of the Army, Pamphlet 27-9, Legal Services, Military Judges Benchbook, Paras. 4-1 and 7-9-1 (2003).  We conclude, therefore, that even if hypothetical questions were erroneously excluded, any error was harmless and had no substantial prejudicial impact on appellant’s rights.  See Article 59(a), UCMJ.
CONCLUSION

On consideration of the entire record, including the assignments of error and matters personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the findings of guilty and the sentence are affirmed.
Senior Judge HOLDEN
 and Judge CONN concur.
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Clerk of Court

� Appellant made three statements to CID agents.  The last two statements, Prosecution Exhibits 3 and 4, contain admissions by appellant of genital-to-genital contact with his three-year old daughter.  The statements attempt to portray that contact as being inadvertent or accidental while he was in the bath tub with his daughter.  In his first statement to CID, appellant admitted bathing with his daughter but denied sexual contact.  Appellant testified his second and third statements were false and made under the stress of the conditions created by the CID agents causing him to feel he had no choice but to make the admissions.      





� Doctor Meissner testified extensively about police interrogation techniques and how they may influence a statement and elicit false admissions or confessions.  


� Even if the military judge’s ruling may have been too broad in limiting Dr. Meisser’s testimony regarding specific hypotheticals, we are not convinced appellant preserved this issue for appellate review.  Civilian trial defense counsel did not “specifically identify the evidence sought to be admitted and its significance,” thus, counsel potentially forfeited the error.  United States v. Hayes, 36 M.J. 361, 363 (C.M.A. 1993) (quoting Means, 24 M.J. at 162-163).   





� Special Agent Huston explained he utilized the Reed Technique with appellant.  





� SA Washburn testified the interview, during which appellant stated his daughter accidentally jumped onto his penis, was about five hours long.  


� Senior Judge Holden took action on this case prior to his retirement.  
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