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MEMORANDUM OPINION
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KIRBY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of fleeing apprehension and assault consummated by a battery, in violation of Articles 95 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 895 and 928 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for 120 days, forfeiture of $400.00 pay per month for four months and reduction to Private E1.  The convening authority approved the sentence as adjudged with the exception of the forfeiture of pay. 

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, and the government’s reply thereto.  We find that the staff judge advocate’s (SJA) post-trial recommendation (SJAR) did not correctly advise the convening authority of the findings of the court-martial.  We will grant appropriate relief in our decretal paragraph.  
FACTS


In the Specification of Charge III,( appellant was charged with assault upon a military police investigator.  Appellant pled not guilty to this offense, but guilty to the lesser included offense of assault consummated by a battery.  In accordance with his plea, appellant was found guilty of the lesser included offense of assault consummated by a battery.  The SJAR correctly advised the convening authority that appellant pled guilty to the lesser included offense of assault consummated by a battery.  However, the SJAR merely stated that appellant was found “guilty,” thereby giving the convening authority the impression that appellant was found guilty of the original charge rather than the lesser included offense, per his plea.  The government concedes that the SJAR “incorrectly or at least ambiguously,” stated the finding of the Specification of Charge III.
DISCUSSION
Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A) requires the SJA to inform the convening authority of “[t]he findings and sentence adjudged by the court-martial.”  The SJA must provide the convening authority clear, complete, and accurate information as to the findings.  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992). 

Unless otherwise indicated in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s purported approval of the original language in the aforementioned specification was a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  To resolve the issue, we could return this case to the convening authority for a new SJAR and action.  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); R.C.M. 1107(g)).  However, in the interest of judicial economy, we will resolve the error in the SJAR by affirming modified findings of guilty of the Specification of Charge III as described below and reassessing the sentence, rather than requiring a new recommendation and action.  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); UCMJ art. 59(a).    


Accordingly, the court approves only so much of the finding of the Specification of Charge III as follows:  
In that Specialist Daniel F. Tuifagu, U.S. Army, E Troop, 2nd Squadron, 11th Armored Cavalry Regiment, did at Fort Irwin, California, on or about 23 April 2004, assault Investigator R.E.B. III, by unlawfully striking Investigator R.E.B. III in the jaw with his fist, with unlawful force or violence.


The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for ninety days and reduction to Private E-1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside are ordered restored as mandated by Article 75(a), UCMJ.

Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Charge III was renumbered to Charge II when the original Charge II was dismissed.
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