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HARVEY, Senior Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of failure to obey a general regulation (two specifications), failure to obey a lawful order, drunk driving, and aggravated assault with a dangerous weapon (two specifications), in violation of Articles 92, 111, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 911, and 928 [hereinafter UCMJ].  The court-martial sentenced appellant to a bad-conduct discharge and confinement for two years.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge and confinement for one year.  The convening authority waived mandatory forfeitures for six months.  The case is before the court for review under Article 66, UCMJ.    


We agree with appellate defense counsel that the government failed to prove that appellant’s 9mm semi-automatic Glock pistol (Glock) was loaded when he pointed it at Specialist (SPC) Collins and Mrs. McKay.  In our decretal paragraph we will set aside the aggravated assault with a dangerous weapon, affirm a lesser included offense of assault with an unloaded firearm, and reassess the sentence.
Facts
Unbeknownst to appellant, Mrs. McKay and SPC Collins were engaged in an intimate sexual relationship.  Appellant, Mrs. McKay, and SPC Collins were at a party at a neighbor’s quarters on Fort Bliss drinking copious amounts of alcohol.  Appellant left the party and Mrs. McKay and SPC Collins went into a bedroom.  They were in the process of engaging in sexual activity when appellant returned with his Glock.  Appellant pointed his Glock at SPC Collins’ head and then Mrs. McKay grabbed appellant.  While they struggled, SPC Collins hastily left the residence.  At some point during this altercation, appellant also pointed his Glock at Mrs. McKay.

Appellant then left the party and went to his own quarters on Fort Bliss.  Appellant put the Glock into a shed, and locked the shed door.  The military police (MP) apprehended appellant shortly thereafter in nearby El Paso, Texas.  At the MP station, appellant told his brigade commander that his Glock was located in the shed by his quarters.  About two hours after the altercation, and while appellant was still under apprehension at the MP station, the MPs found appellant’s Glock in the shed.  The Glock was unloaded, but the MPs also found two magazines (each containing ten rounds) in the shed about two feet from the Glock.
Shortly after the altercation, Mrs. McKay called the MPs.  When the MPs interviewed Mrs. McKay, she was bruised, hysterical, and still intoxicated.  After calming Mrs. McKay down to the extent that she was crying, but no longer hysterical, the MPs interviewed her.  A MP handwrote a four-page statement, and Mrs. McKay initialed every answer.  On the third page Mrs. McKay’s statement indicated that appellant’s gun was “always loaded.”  Other than this perfunctory response to the MP’s question, her statement provided no specific details about whether appellant’s pistol was loaded when he pointed it at her and SPC Collins.   
Mrs. McKay testified at the trial that she was intoxicated by alcohol and Paxil, a prescription drug she was taking for depression, when she made the statement to the MPs.  She testified that appellant did not point a firearm at her or SPC Collins.  She said appellant did not keep his Glock loaded.  The trial counsel read portions of her statement to the MPs to her.(  Mrs. McKay admitted making the statement to the MPs, but she reiterated that she was drunk and did not remember making it.  She said that she lied to the MPs because she was angry at her husband and wanted to get him in trouble.  
Specialist Collins testified under a grant of immunity that appellant pointed a pistol at him and touched his head with it.  Specialist Collins said, “I remember when he walked into the room[,] I just remember I heard the weapon cock, a clicking sound.”  To SPC Collins this sound meant the weapon was loaded, or a round had been chambered.  Specialist Collins did not explain the basis for this conclusion.  He did not say whether or not he observed a magazine in the firearm, or whether he was familiar with a Glock’s operation.  Specialist Collins admitted that when first interviewed he told the MPs, that he could not positively remember seeing appellant with a weapon, and that he lied when he denied being sexually intimate with appellant’s wife.  During the Article 32, UCMJ, hearing, and in his pretrial statements, SPC Collins did not mention hearing the sound of a firearm being cocked. 
Discussion
It is the duty of this court to determine the factual sufficiency of the evidence used to convict appellant.  UCMJ art. 66(c).  When testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having observed the witnesses, be convinced that an appellant is guilty beyond a reasonable doubt.  United States v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002) (citing United States v. Sills, 56 M.J. 239, 240-41 (C.A.A.F. 2002) and United States v. Turner, 25 M.J. 324, 324-25 (C.M.A. 1987)).  
To establish the offense of assault with a dangerous weapon, the government was required to prove beyond a reasonable doubt that appellant’s Glock was loaded when he pointed it at Mrs. McKay and SPC Collins.  “[A]n unloaded pistol, when presented as a firearm and not as a bludgeon, is not a dangerous weapon or a means of force likely to produce grievous bodily harm, whether or not the assailant knew it was unloaded.”  Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 54c(4)(a)(ii); see United States v. Davis, 47 M.J. 484, 486 (C.A.A.F. 1998) (upholding “the President’s narrowing construction” of Article 128, UCMJ specifically “that an unloaded pistol is not a dangerous weapon.”).  

We are convinced beyond a reasonable doubt that appellant pointed his Glock at Mrs. McKay and SPC Collins, but the evidence does not establish to such certainty that it was loaded at the time he did so.  Appellant was very upset and under the influence of alcohol when he pointed the Glock at his wife and SPC Collins.  We do not believe appellant had the presence of mind to unload the Glock before putting it into the shed, and departing the military installation.  Accordingly, we conclude that the Glock was not loaded when the altercation occurred.  
Conclusion
The court affirms only so much of the finding of guilty of Specification 2 of Charge III as finds that appellant did at or near Fort Bliss, Texas, on or about 8 September 2001, commit an assault upon Angela McKay by pointing at her with a weapon, to wit:  an unloaded firearm, in violation of Article 128, UCMJ.  

The court affirms only so much of the finding of guilty of Specification 3 of Charge III as finds that appellant did at or near Fort Bliss, Texas, on or about 8 September 2001, commit an assault upon Specialist Jerome Randolph Collins by pointing at him with a weapon, to wit:  an unloaded firearm, in violation of Article 128, UCMJ.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

( Trial defense counsel strenuously objected to the admissibility of Mrs. McKay’s statement to the MPs as hearsay.  The military judge correctly ruled that her statement was admissible as an excited utterance.  See Military Rule of Evidence 803(2); United States v. Donaldson, 58 M.J. 477, 482-84 (C.A.A.F. 2003).
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