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MEMORANDUM OPINION

-----------------------------------------
HATTEN, Judge

A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted the appellant, pursuant to his pleas, of going from his appointed place of duty and failure to repair, and, contrary to his pleas, of disobedience of a superior commissioned officer and false official statement, in violation of Articles 86, 90, and 107, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 890, and 907 (hereinafter UCMJ(.  The convening authority approved the adjudged sentence to a bad-conduct discharge, two months of confinement, and reduction to the lowest enlisted grade.


This case is before the court for review pursuant to Article 66, UCMJ.  The appellant submits his case upon its merits asserting neither assigned errors nor Grostefon matters.(  The appellant does set forth in a footnote to his brief, however, what the appellant terms as “several mistakes and inaccuracies” in the staff judge advocate’s recommendation (SJAR).  Regrettably, the appellant offers no discussion, argument, or even speculation as to the import of the proffered errors.  He requests a new SJAR and action based on the errors.  For the reasons that follow, we deny the appellant the relief he seeks.


Rule for Courts-Martial [hereinafter R.C.M.] 1106(f)(4) gives counsel for the accused broad authority to submit corrections or rebuttal to any matter in the SJAR that he or she believes to be “erroneous, inadequate, or misleading,” and to comment on any other matter.  Failure to timely comment on any matter in the SJAR or matters attached thereto waives any later claim of error with regard to such matters absent plain error.  R.C.M. 1106(f)(6).  By failing to object to any matters in the SJAR in his post-trial submission to the convening authority, the appellant waived all errors absent plain error.  We therefore review the errors in the SJAR for plain error.


At first glance, a comparison of the awards listed in the SJAR and those reflected in the appellant’s Enlisted Record Brief (ERB) appears to establish a plain and obvious error.  A closer examination of the awards listed in the appellant’s ERB, the remainder of the appellant’s ERB, and the record, however, leaves us with questions concerning the appellant’s entitlement to specific awards enumerated in his ERB.  Appellant’s ERB reflects, for example, entitlement to three Good Conduct Medals.  That award, however, may only be awarded for every three years of service completed on or after 27 August 1940.  Based on the appellant’s time in service, he does not qualify for three awards.  Similarly, while the appellant’s ERB reflects three Army Service Ribbons, only one award of that ribbon is authorized.  Finally, the appellant’s ERB reflects entitlement to three National Defense Service Medals, although only one award is authorized for the appellant’s period of service.  These discrepancies cast serious doubt on the accuracy of the other awards listed in the ERB.

Although the appellant offered substantial evidence of specific awards at trial, he did not offer evidence of other awards reflected in his ERB.  We note that all of the awards submitted by the appellant at trial are reflected in the SJAR.  On the basis of the questions surrounding the appellant’s award entitlements, we do not find any potential SJAR error in this area to be either plain or obvious.  Accordingly, we find this issue to be without merit.

Conversely, we find the omission of the appellant’s length of service in the SJAR both plain and obvious.  Therefore, we must determine whether that error materially prejudiced a substantial right of the appellant.  See United States v. Powell, 49 M.J. 460, 463-64 (1998); see also UCMJ art. 59(a).

Because the error occurred in the post-trial SJAR, we apply the test for material prejudice articulated by the Court of Appeals for the Armed Forces in United States v. Wheelus, 49 M.J. 283 (1998).  For post-trial errors in the SJAR, only a “‘colorable showing of possible prejudice’” is necessary to establish material prejudice to the substantial rights of the appellant under Article 59(a), UCMJ.  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  Although the appellant identifies the omission of his length of service in the SJAR, he provides no suggestion that he was prejudiced by that error, and we find no possible prejudice.  Despite the absence of the appellant’s length of service, the awards noted in the SJAR clearly convey a soldier with at least two prior enlistments.  Accordingly, we find no plain error under Powell and Wheelus.

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.  


Senior Judge CAIRNS and Judge BROWN concur.
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( United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).
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