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MEMORANDUM OPINION
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OLMSCHEID, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of conspiracy to commit larceny, making a false official statement (two specifications), and larceny in an amount of about $46,500.00, in violation of Articles 81, 107, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, 921 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for four years, reduction to Private E1, and to pay a $5000.00 fine.  The convening authority approved a bad-conduct discharge and the rest of the adjudged sentence, except the execution of the part of the sentence extending to confinement in excess of fifteen months was suspended for a period of fifteen months.  The convening authority also waived $1500.00 of the automatic forfeitures for a period of six months.  
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Because we determine that a new convening authority’s action is appropriate in this case, we will not address the other errors asserted by appellant.  

Ineffective Assistance of Counsel

Appellant asserts that he received ineffective assistance of counsel because his trial defense counsel, when submitting his clemency matters, failed to:  (1) inform appellant as to what she was submitting on his behalf; (2) include appellant’s clemency letter in the submissions to the convening authority; (3) tell appellant that he could submit clemency letters from other people; (4) obtain appellant’s consent to request a post-trial discharge in lieu of court-martial; (5) obtain appellant’s consent to seek disapproval of his bad-conduct discharge; and (6) request that the convening authority set aside the adjudged fine.  Appellant asserts that he faxed a personal letter to his defense attorney’s office on 30 August 2004 and that he expected this letter to be part of his clemency matters.
The record of trial contains Appellate Exhibit V, a document dated 26 April 2004, which is the post-trial and appellate rights form signed by appellant.  Paragraph 3 of this form states, “I have the right to submit any matters I wish the convening authority to consider in deciding what action to take in my case.”  In paragraph 8, appellant initialed next to the statement, “I understand my post-trial and appellate review rights.”  

Appellant’s defense counsel filed a clemency petition on behalf of appellant, pursuant to Rules for Courts-Martial 1105 and 1106, containing two enclosures.(  Consistent with appellant’s assertion, it did not contain appellant’s clemency statement.  In an affidavit submitted by the government, appellant’s trial defense counsel explains that no clemency statement from appellant was submitted because she never received the purported letter.

Based on this record, we find that appellant was informed that he could submit any matters he wished to the convening authority.  However, we cannot conclude that appellant waived his right to personally submit clemency matters to the convening authority.  As a result, we are not convinced that appellant was afforded a full opportunity to present matters to the convening authority prior to his action on the case.  See United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992).  

It has long been asserted that the convening authority’s action provides the accused’s “best chance” for clemency.  United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998); United States v. Stephenson, 33 M.J. 79, 83 (C.M.A. 1991).  Consequently, we will exercise our considerable discretion and set aside the convening authority’s action and require a new action to afford appellant a complete opportunity to personally submit matters in support of his request for clemency.  

CONCLUSION


Accordingly, the action of the convening authority, dated 24 November 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Chief Judge DUNN and Senior Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The enclosures included a request for a post-trial discharge in lieu of courts-martial and numerous documents that made up appellant’s “good soldier” packet.  
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