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MEMORANDUM OPINION
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CURRIE, Judge:


Pursuant to his pleas, a military judge convicted appellant of assault consummated by a battery and adultery, in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. § 928 and 934 [hereinafter UCMJ].  Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of assault with the intent to inflict grievous bodily harm and assault with a means of force likely to produce death or grievous bodily harm, in violation of Article 128, UCMJ.  The members sentenced appellant to a dishonorable discharge, confinement for seven years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for forty-eight months, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before the court for review under Article 66, UCMJ.


Appellant asserts the military judge erred by denying a defense challenge for cause against one of the members for implied bias.  We agree.

FACTS

Appellant was charged with numerous offenses, including attempted murder.  Excepting one specification of adultery, the offenses were based on his vicious assaults against his wife.  


The voir dire of the panel revealed that thirteen years earlier the wife of one of the members, Lieutenant Colonel (LTC) M, had been the victim of domestic violence at the hands of her first husband.  Lieutenant Colonel M did not know his wife at that time.  The military judge asked LTC M if his “feelings about the [person] that you knew having been victimized in [that way], would cause you to approach your performance of duty as a voting member in this case any differently than if that had never happened?”  Lieutenant Colonel M responded, “No, I don’t think so.”


Defense counsel followed up on this matter during individual voir dire:

DC:  Sir, I just wanted to ask you a couple of questions, because I believe you mentioned that your wife had been the subject of domestic abuse during her first marriage?

LTC M:  That’s correct.

DC:  Obviously, it looks like from the flyer that that might be an issue in this case.  I don’t want to pry, but I need to know a little bit about-were there criminal charges in that particular instance?

LTC M:  No, but there probably should’ve been.

DC:  Why do you say that, sir?

LTC M:  He broke her neck; she’s lucky she’s not paralyzed.  He put her through a wall.  She left, and under that duress just got a divorce.  I’ve told him, simply, that “If I ever see you and you look like you’re going to raise a hand for her, I’m gonna kill you and then we’ll sort it out later.”  That’s kind of the way I feel about it.

DC:  So apparently, your wife needed some serious medical care?

LTC M:  Yes.

DC:  Were there children involved at the time, sir?

LTC M:  Yes, she has a daughter-my stepdaughter.

DC:  So you still have dealings with her father?

LTC M:  Very rarely now, because Christie has turned 18; actually, a couple of years ago, she decided she didn’t [sic] to have any dealings with him.

DC:  Sir, to your understanding of your wife’s circumstances, was that something that occurred fairly often, or was it a one-time deal?

LTC M:  I guess it was fairly often.

DC:  Obviously, sir, what I’m interested in is what, if any, views you’re going to impart based on your wife’s personal experiences?  What are you going to carry over into your assessment of the facts in this case?

LTC M:  Well, I don’t know [appellant] or [appellant’s wife], but I know my wife very well.  I’ve got a certain bent because I know the people involved in my own personal situation that I don’t have in this situation.  I don’t know the circumstances at all.  I’ve been to Fort Sill two and a half weeks; I haven’t heard anything about this.

DC:  So you would give this a fresh look?

LTC M:  Yes.

DC:  Given the fact that [appellant] has pled guilty to one specification of assault-which I believe the factual allegation, as you’ve read, is on the flyer-he punched his wife in the ear.  That doesn’t affect your assessment of what, if any, other evidence that’s going to be considered to the other charges and specifications alleging assault and attempted homicide?

LTC M:  That’s correct.

DC:  It would not factor into your decision of whether you consider some punishment, or no punishment at all, during the sentencing phase of this trial?

LTC M:  It doesn’t factor in.


The trial counsel also asked LTC M a few questions:

TC:  How long ago was the incident with your wife and her first husband?

LTC M:  I’d say it was about 13 years ago, before I met her.

TC:  With respect to those incidents, if the victim in this case were to testify, would you lend her testimony any more credibility or less credibility because of those instances?  Would you tend to believe her because your wife went through something that may be similar to what she’s saying she went through?

LTC M:  Would I identify with her more?  I don’t know.  It’s hard to say.  It’s a balancing act with the fact that I had a soldier that was abused by his wife when I was in command.  I don’t know what the circumstances are here, or any of the mitigation or extenuating circumstances are.


The military judge asked:

MJ:  So if I understand you, you would generally agree that if you just take a person off the street and they say, “Here’s my sworn statement to the police.  I’ve been beat up brutally by my husband,” you’re open to the possibility they could be lying, they could be exaggerating, or they might be telling the complete truth?

LTC M:  Yes, sir.

MJ:  Just because you know that 13 years ago, your wife was badly physically abused, you don’t start from the proposition that any woman who says she was beat up must be telling the truth?

LTC M:  No, I don’t.

MJ:  You wait and see what the evidence is?

LTC M:  Yes, sir.


Defense counsel challenged LTC M for cause “based on the similarity of the allegations between his wife’s unfortunate domestic violence incident, and the allegations in this case.”  The military judge denied the challenge, stating “I had the opportunity to assess [LTC M’s] credibility here while he was being questioned by counsel for both sides, as well as by me.  I found him to be, in all regards, sincere in his attempt to answer the questions honestly and candidly.”  He concluded that he did not “find that [LTC M] has been shown to have anything less than an impartial attitude, and his experience with a similar type of crime is vicarious; it’s not direct.  And it’s also very remote-13 years ago.  That gives me no reason to believe that he would be less than impartial.” 


Defense counsel exercised his preemptory challenge against LTC M, and noted that, but for the military judge’s ruling, he would have used that challenge on another court member.  Rule for Courts-Martial 912(f)(4); United States v. Eby, 44 M.J. 425, 427 (C.A.A.F. 1996).

LAW


Our superior court succinctly summarized the law of challenges recently as follows:

RCM 912(f)(1)(N) provides that “[a] member shall         be excused for cause whenever it appears that the member . . . [s]hould not sit as a member in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.”  In furtherance of this principle, this Court has determined that a member shall be excused in cases of actual bias or implied bias.  United States v. Napoleon, 46 MJ 279, 282-83 (1997); United States v. Minyard, 46 MJ 229, 231 (1997); United States v. Daulton, 45 MJ 212, 217 (1996); United States v. Harris, 13 MJ 288, 292 (CMA 1982).  Further, “we have urged a ‘liberal’ view on granting challenges for cause.”  United States v. Dale, 42 MJ 384, 386 (1995).  Thus, “[m]ilitary judges must follow the liberal-grant mandate in ruling on challenges for cause. . . .”  Daulton, supra, quoting United States v. White, 36 MJ 284, 287 (CMA 1993).

“The test for actual bias is whether any bias ‘is such that it will not yield to the evidence presented and the judge’s instructions.’”  Napoleon, 46 MJ at 283, quoting United States v. Reynolds, 23 MJ 292, 294 (CMA 1987).  “While actual bias is reviewed through the eyes of the military judge or the court members, implied bias is reviewed under an objective standard, viewed through the eyes of the public.”  Id., quoting Daulton, supra.  The focus “is on the perception or appearance of fairness of the military justice system.”  Dale, 42 MJ at 386.  At the same time, this Court has suggested that the test for implied bias also carries with it an element of actual bias.  Thus, there is implied bias when “most people in the same position would be prejudiced.”  United States v. Armstrong, 54 MJ 51, 53-54 (2000), quoting United States v. Warden, 51 MJ 78, 81 (1999); United States v. Smart, 21 MJ 15, 20 (CMA 1985).  This Court has also determined that when there is no actual bias, “implied bias should be invoked rarely.”  United States v. Rome, 47 MJ 467, 469 (1998).

Given the factual underpinning for testing for actual bias, we review a military judge’s findings regarding actual bias for an abuse of discretion.  Napoleon, 46 MJ at 283.  On the other hand, issues of implied bias, which entail both factual inquiry and objective application of legal principle, are reviewed under a less deferential standard.  Armstrong, 54 MJ at 54, quoting Warden, supra.
United States v. Wiesen, 56 M.J. 172, 174-75 (C.A.A.F. 2001); see United States v. Downing, 56 M.J. 419, 421-22 (C.A.A.F. 2002).    

DISCUSSION

It appears that the military judge treated the challenge against LTC M as one for actual bias.  In that regard, we hold that the military judge did not abuse his discretion by denying the challenge.  The military judge’s assessment that LTC M was credible, honest, and sincere and would be impartial is “useful and warrants great deference on the issue of actual bias[.]”  Daulton, 45 M.J. at 218; see also Downing, 56 M.J. at 422 (“Military judges are afforded a high degree of deference on rulings involving actual bias.”).      


Next, we consider whether the military judge should have granted the challenge against LTC M for implied bias.  United States v. Miles, 58 M.J. 192, 194 (C.A.A.F. 2003) (“Actual bias and implied bias are separate tests, but not separate grounds for a challenge.”); see also Armstrong, 54 M.J. at 54 (if we are unable to determine from the record whether the military judge tested for implied bias, we are obligated by Article 66(c), UCMJ, to make our own judgment if we believe implied bias warranted granting the challenge for cause).  Since the judge did not consider the challenge based on implied bias, we owe his decision less deference than we would otherwise.  Downing, 56 M.J. at 422; Armstrong, 54 M.J. at 54.  


That said, we hold the military judge erred.  In so concluding, we have considered that the “core” of implied bias is the “concern with public perception and the appearance of fairness in the military justice system.”  Wiesen, 56 M.J. at 175; Downing, 56 M.J. at 422.  Simultaneously, we have balanced two key, seemingly conflicting principles regarding challenges for cause: (1) that military judges should liberally grant such challenges, and (2) “when there is no actual bias, ‘implied bias should be invoked rarely.’”  Wiesen, 56 M.J. at 174 (quoting Rome, 47 M.J. at 469).  However, we tip the balance in favor of the liberal-grant mandate because of the “manner in which members are selected to serve on courts-martial, . . . the single peremptory challenge afforded counsel under the UCMJ,”  Downing, 56 M.J. at 422, and the President’s concern that courts-martial avoid “even the perception of bias, predisposition, or partiality. . . .”  United States v. Dinatale, 44 M.J. 325, 328 (C.A.A.F. 1996) (quoting United States v. Lake, 36 M.J. 317, 323 (C.M.A. 1993)).   


Lieutenant Colonel M’s threat to kill his wife’s first husband should he attempt to repeat his behavior revealed the depth and intensity of his emotions.  The repeated attacks on LTC M’s wife were severe, resulting in her broken neck.  Lieutenant Colonel M, when asked if he would give appellant’s wife’s testimony more credibility in light Mrs. M’s experience, admitted his uncertainty: “Would I identify with her more?  I don’t know.  It’s hard to say.  It’s a balancing act with the fact that I had a soldier that was abused by his wife when I was in command. . . .”    


We recognize that a “member is not per se disqualified because he or she or a close relative has been a victim of a similar crime.”  Daulton, 45 M.J. at 217, and cases cited therein.  However, given his wife’s history and the charges appellant faced, “‘most people in the same position would be prejudiced.’”  Rome, 47 M.J. at 469 (quoting Daulton, 45 M.J. at 217).  In our opinion, allowing LTC M to sit would be “asking too much of both him and the system.”  Rome, 47 M.J. at 470 (quoting Dale, 42 M.J. at 386).  On these facts, an objective observer would likely question the fairness of the military justice system.  Applying the liberal-grant mandate, the military judge should have granted appellant’s challenge. See Miles, 58 M.J. at 194-95.  


The government asserts that even if the military judge did err, appellant was not prejudiced because he “received the panel he wanted-a panel without LTC [M], as appellant subsequently used his preemptory challenge to remove LTC [M].”  We disagree.  The military judge’s error deprived appellant of his right to exercise a peremptory challenge against another member.  Denial of this right prejudiced appellant and requires relief.  Wiesen, 56 M.J. at 177; Armstrong, 54 M.J. at 55.


We have carefully reviewed the matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and hold they are without merit.

The findings of guilty of Specification 1 of Charge II and Charge II and The Specification of Charge III and Charge III are affirmed.  The findings of guilty to Specifications 1 and 2 of Charge I and Charge I and the sentence are set aside.  The same or a different convening authority is authorized to conduct a rehearing on Charge I and its two specifications and the sentence.  If the convening authority determines that a rehearing on Charge I and its specifications is impracticable, he may dismiss them and order a rehearing on the sentence only.  If the convening authority determines that a rehearing on the sentence likewise is impracticable, he may approve a sentence of no punishment.  

Senior Judge MERCK and Judge MOORE concur.







FOR THE COURT:
MALCOLM H. SQUIRES, JR.
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