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MEMORANDUM OPINION
-----------------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
HAM, Judge:

A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of willfully disobeying a superior commissioned officer (two specifications), and larceny, in violation of Articles 90 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 921 [hereinafter UCMJ].
  The military judge found appellant not guilty of absence without leave (two specifications) and willfully disobeying a superior commissioned officer, in violation of Articles 86 and 90, UCMJ.  The military judge sentenced appellant to a bad-conduct discharge, six 
months confinement, and reduction to E1.  The convening authority approved the adjudged sentence, and credited appellant with 128 days of confinement against his sentence to confinement.  The convening authority also agreed to defer automatic forfeitures of pay and allowances from their effective date to action, with monies going to appellant’s dependents.
   
This case is before the court for review pursuant to Article 66, UCMJ.  Initially, appellant submitted the case to this court on the merits.  Upon our initial review, we discovered that Prosecution Exhibit (PE) 9 was missing from the record of trial.  In its place was a DVD containing images unrelated to appellant’s record of trial.  We ordered the government to attempt to locate the correct PE 9, which, after a diligent search, it was unable to do.  Accordingly, this court specified the following issues:

                               I.

WHETHER THE RECORD OF TRIAL IS COMPLETE. See United States v. Henry, 53 M.J. 108, 111 (C.A.A.F. 2000); R.C.M. 1103(b)(2)(D).
II.

ASSUMING, ARGUENDO, THAT THE RECORD OF TRIAL IS INCOMPLETE, CAN THIS COURT AFFIRM THE LESSER INCLUDED OFFENSE OF WRONGFUL APPROPRIATION AND REASSESS THE SENTENCE?
We have considered appellant’s brief and the government’s reply thereto.  Finding no error materially prejudicial to appellant’s substantial rights, we affirm the findings and sentence.

FACTS AND DISCUSSION
Appellant was charged, inter alia, with stealing United States currency of a value of approximately $400.00, the property of Private First Class (PFC) AF, a soldier appellant supervised.  Appellant took PFC AF’s debit card, which was left unsecured on PFC AF’s desk, and used it to purchase several items at the Post Exchange (PX).  Appellant pled guilty to the lesser-included offense of wrongful appropriation.  As evidence on the greater offense, the government admitted PE 9, a DVD described in the record purportedly showing appellant making purchases at the PX on the date and times PFC AF’s debit card was allegedly used.  

The UCMJ requires that a “complete record of the proceedings and testimony shall be prepared . . .  in each general court-martial case in which the sentence adjudged includes  . . . a discharge . . ..”  Article 54(c)(1), UCMJ.  A complete record includes “[e]xhibits, or, with the permission of the military judge, copies, photographs, or descriptions of any exhibits which were received in evidence and any appellate exhibits.”  R.C.M. 1103(b)(2)(D)(v).  Whether a record of trial is complete is a question of law we review de novo.  United States v. Henry, 53 M.J. 108, 110 (C.A.A.F. 2000).  

“Videotapes [or DVDs] shown in court should be included as exhibits within the record; or, a transcript of the contents of the videotapes should he prepared and included in the record.”  United States v. Seal, 38 M.J. 659, 662 (A.C.M.R. 1993) (citing United States v. Kelsey, 14 M.J. 545 (A.C.M.R. 1982)).  Not every omission from the record of trial, however, renders it incomplete.  “The test as to whether an omission from a trial record is a fatal jurisdictional error turns on whether the omission is substantial.”  United States v. Sanders, 37 M.J. 628, 630 (A.C.M.R. 1993) (citing United States v. Gray, 7 M.J. 296 (C.M.A.1979)).  Whether or not an omission is substantial is analyzed on a case-by-case basis.  United States v. Embry, 60 M.J. 976, 979 (Army Ct. Crim. App. 2005) (citing United States v. Abrams, 50 M.J. 361, 363 (C.A.A.F. 1999)).  “An insubstantial omission . . . does not prevent characterizing a record as complete.”  Seal, 38 M.J. at 662 (citations omitted).  Conversely, “a substantial omission in a record of trial raises a presumption of prejudice to an accused which the government must rebut.”  Id. (citations omitted).  If the government cannot rebut the presumption of prejudice that arises from a substantial omission, the appellant is entitled to relief, which may be a rehearing, approval of a sentence no greater than that authorized when a summarized record is prepared, or another appropriate remedy.  See Henry, 53 M.J. at 111 (“[r]ecords of trial that are not substantially verbatim or are incomplete cannot support a sentence that includes a punitive discharge or confinement in excess of 6 months”) (citing 

R.C.M. 1103(b)(2)(B))); United States v. Lashley, 14 M.J. 7, 9 (C.M.A. 1980) (noting remedies for substantial omissions include a new trial or reconstruction of the missing parts of the record). 

The military judge admitted PE 9 into evidence, and ordered that each copy of the record of trial contain a duplicate copy.  The correct PE 9 is missing and cannot be located.  Accordingly, there is an omission in the record of trial.  The question is 
whether this omission is substantial, thus raising a presumption of prejudice against appellant, and, if so, whether the government successfully rebuts that presumption.  

The government avers in its pleadings, without citation to authority, that “[b]ecause the videotape did not depict anything that was not admitted to by appellant when he pled guilty to wrongful appropriation, appellant’s conviction for larceny was unaffected by the [DVD], and there is no substantial omission in the trial record” (emphasis added).   In support of its position, the government quoted portions of appellant’s providency inquiry that it requested we consider.  Although we agree with the ultimate conclusion that the omission of PE 9 is not substantial, the government’s argument that we should use appellant’s statements made during the providence inquiry to establish guilt for the greater larceny offense is directly contrary to well established law binding on this court.  While we can use appellant’s plea to wrongful appropriation to establish the elements in common with the greater offense of larceny, we are prohibited from using appellant’s statements during his providency inquiry to establish guilt for any contested offense.  United States v Ramelb, 44 M.J. 625 (Army Ct. Crim. App. 1996) (holding that an accused’s statements during a guilty plea inquiry for wrongful appropriation cannot be considered as evidence for or against him on the contested element of the greater offense of larceny; the elements of a lesser offense established by a guilty plea can be used, however, to establish common elements of a greater offense to which an accused has pleaded not guilty).  See also United States v. Resch, 65 M.J. 233 (C.A.A.F. 2007); United States v. Gilchrist, 61 M.J. 785 (C.A.A.F. 2005); United States v. Grijalva, 55 M.J. 223 (C.A.A.F. 2001); United States v. Davis, 65 M.J. 776 (Army Ct. Crim. App. 2007); United v. Sturino, ARMY 20051425 (Army Ct. Crim. App. 21 Oct. 2008).  The military judge instructed appellant as much, when he told him that his “plea of guilty to a lesser-included offense may also be used to establish certain elements of the charged offense if the government decides to proceed on the charged offense.”
Because appellant pled guilty to wrongful appropriation, the only element the government had to prove to establish the greater offense of larceny during the trial on the merits was appellant’s intent to permanently deprive the victim of the currency.  Compare Manual for Courts-Martial, United States, (2005 ed.), Part IV, para. 46b(1) and b(2).  Using the elements of the offense to which appellant pled guilty and the military judge accepted as provident, and without using appellant’s statements from his providency inquiry on the offense of wrongful appropriation, we 
hold there is ample evidence in the record to conclude the omission of PE 9 is not substantial, either “qualitatively or quantitatively.”  Lashley, 14 M.J. at 9.  
We find, as did the military judge, that appellant’s testimony on the merits concerning the element of intent was not credible.  Appellant testified on the merits 
that he took PFC AF’s debit card and used it to purchase clothes and phone cards worth approximately $371.00.  He claimed he kept the debit card to “see [PFC AF’s] reaction and what she was going to do” and “to teach her a lesson how important it was to keep your stuff secure.” Appellant also testified he used the debit card to purchase items to “show [PFC AF] how easy it was for [appellant] to use her debit card.”  Appellant maintained further that he initially failed to tell PFC AF that he used her debit card because “the way [appellant] was seeing it, [his] plan was working, she was sweating it out, she was getting scare [sic] and she was saw [sic] how serious this was.  So I just kept it quiet . . ..”  Appellant, however, claimed he lost the credit card shortly after using it and did not attempt to contact PFC AF to inform her of the alleged loss.  It was only after PFC AF told appellant that law enforcement was obtaining videotape from the PX that appellant informed PFC AF that he, in fact, took the debit card.  Contrary to his claims, the evidence that appellant intended to permanently deprive PFC AF of the currency is, quite simply, overwhelming.  Prosecution Exhibit 9 adds little evidentiary value to the case, qualitatively or quantitatively.  It is appellant’s own words in his testimony on the merits that are the most damaging evidence against him, and which provide the strongest evidence of his intent to permanently deprive PFC AF of her money.      
Accordingly, the omission of PE 9, described on the record as showing appellant purchasing items at the PX, although not showing his use of PFC AF’s debit card, is insubstantial.  No presumption of prejudice is evident.  See Henry, 53 M.J. 108; United States v. White, 52 M.J. 713 (Army Ct. Crim. App. 2000).  As such, the record is substantially complete so as “to present all material evidence bearing
on all issues.”  Embry, 60 M.J. at 980.
CONCLUSION
The findings of guilty and the sentence are affirmed.

Senior Judge GALLUP and Judge TOZZI concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.






Clerk of Court
� Appellant pled guilty to wrongful appropriation in violation of Article 121, UCMJ.  The prosecution elected to go forward on the greater offense of larceny, of which appellant was ultimately convicted.


� The convening authority had no authority to direct payment of deferred automatic forfeitures to appellant’s dependents.  Only when the convening authority waives automatic forfeitures may he direct payment to specified dependents.  See Rule for Courts-Martial [hereinafter R.C.M.] 1101(c) and (d) (deferral and waiver, respectively); Article 58b(a)(1) and 58b(b) (deferral and waiver of automatic forfeitures, respectively).  Appellant asserts no prejudice and we find none.  This error is only one of several administrative errors in this record.  In addition to the aforementioned error, the promulgating order incorrectly reflected two specifications; the promulgating order omitted one specification upon which appellant was arraigned; and the charge sheet reflected a different convening authority than the one who actually referred the case to trial.  While these administrative errors do not prejudice appellant, they reflect a lack of attention to detail in the processing of appellant’s case and preparation of the record of trial. We will correct the errors in the promulgating order by issuing a corrected order. 
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