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MEMORANDUM OPINION
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CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of receipt and possession of child pornography, in violation of 18 U.S.C. §§ 2252A(a)(2) and (a)(5)(A) and Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for eighteen months, and reduction to Private E1.  The case is before us for review pursuant to Article 66, UCMJ.

Appellant assigns four issues as error and one merits discussion, albeit, not relief.  However, we find other grounds necessitating corrective action and will order that relief in the decretal paragraph.

After the staff judge advocate’s post-trial recommendation (SJAR) was served on appellant’s detailed assistant trial defense counsel, Captain (CPT) Butler, counsel prepared a clemency submission on appellant’s behalf pursuant to Rule for Courts-Martial 1105.  To assist his counsel, appellant asserts he submitted five letters for the convening authority’s consideration:  a letter from his wife, Jewel, who also testified at trial on appellant’s behalf; a letter from himself; a letter from his mother; a letter from his stepfather, and; a letter from an aunt, Mrs. Householder.  Captain Butler’s submission, a two-page document, begins by asking the convening authority to “approve only one year of confinement.”  Therein, CPT Butler cites to appellant’s decision to plead guilty and how it reduced the cost and delay of a contested trial, appellant’s acceptance of responsibility and actions to reform, his family’s circumstances, and his desire for justice tempered by mercy.  Counsel’s submission enclosed four letters but did not include a letter from appellant within the petition.

Assuming arguendo, that appellant sent such a personal letter to his counsel for submission to the convening authority and, assuming arguendo, that defense counsel was not acting pursuant to appellant’s request when he omitted the letter from the petition, then counsel’s actions constitute error, in the nature of a deficient performance of counsel’s professional duty.  See United States v. Hood, 47 M.J. 95, 97 (C.A.A.F. 1997) (“Counsel’s duty is to advise, but the final decision as to what, if anything, to submit rests with the accused.”) (quoting United States v. Lewis, 42 M.J. 1, 4 (C.M.A. 1995)).  However, in order to prevail on a claim of ineffective assistance of counsel, the deficiency of counsel must be accompanied by prejudice.  See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984); Hood, 47 M.J. at 97.

To establish prejudice, an appellant “must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”  Strickland, 466 U.S. at 694.  When the deficiency of counsel impacts an appellant’s post-trial right to request clemency, where “the threshold for showing prejudice is low,”  United States v. Lee, 52 M.J. 51, 53 (C.A.A.F. 1999) (quoting United States v. Wheelus, 49 M.J.283, 289 (C.A.A.F. 1998)), an appellant need only “‘make some colorable showing of possible prejudice’” in order to satisfy the prejudice prong.  Id.
We hold that the omission of a personal submission by appellant, such as the one appellant describes sending to his defense counsel, will not always result in prejudice.  Based on the record before us, appellant has failed to meet his burden and make some colorable showing of possible prejudice.  Appellant fails to produce a copy of his letter and fails to satisfactorily differentiate the contents of his letter from the submission of defense counsel.  See, e.g., Hood, 47 M.J. at 98; United States v. Clemente, 51 M.J. 547, 551-52 (Army Ct. Crim. App 1999).  Through appellant’s own representation, defense counsel’s submission on behalf of appellant sought the exact sentence relief as appellant sought from the convening authority.
  Moreover, based on appellant’s pleas of guilty, which were not entered pursuant to a pretrial agreement, he faced a maximum punishment of fifteen years of confinement.  Government counsel argued for a sentence of between thirty-six and forty-eight months confinement.  Appellant’s adjudged and approved sentence is substantially less than that requested by government counsel.  Furthermore, appellant’s offenses are reprehensible and nothing about his prior service marks him as a particularly outstanding soldier.  Therefore, even if we were to assume deficiency of counsel, appellant cannot make a colorable showing of possible prejudice.
We have considered appellant’s other submissions pursuant to Grostefon, 12 M.J. 431, and find them to be without merit.

We also note that the SJAR in this case inaccurately stated the court’s finding as to Specification 2 of The Charge.  It reports that appellant had been found guilty of the knowing possession of child pornography “on divers occasions between on or about 5 June 2001” but failed to relate the closing date in that period of time.  Where, as here, the convening authority’s action does not “expressly focus on particular findings and in the absence of any more compelling evidence to the contrary, [the convening authority] implicitly approves the findings as they are reported to him in the recommendation.”  United States v. Diaz, 40 M.J. 335, 343 (C.M.A. 1994).  Accordingly, the approved finding of guilty to possession of child pornography must be limited to the sole possession on or about 5 June 2001.  

The finding of guilty of Specification 1 of The Charge and The Charge are affirmed.  We affirm only so much of the finding of guilty of Specification 2 of The Charge as provides:  “that [appellant] did, at or near Birkenfeld, Germany, on or about 5 June 2001, in Building 9994, a building used by, leased to, or otherwise under the control of the United States Government, knowingly possess materials that contained images of child pornography in violation of the Child Pornography Prevention Act, 18 U.S.C. Section 2252A(a)(5)(A), which conduct was of a nature to bring discredit upon the armed forces.”

Reassessing the sentence based on the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence as approved is affirmed.

Senior Judge CHAPMAN( and Judge STOCKEL* concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court

� Appellant raises the failure of the clemency petition to include his personal letter to the convening authority, pursuant to his submission under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  In that Grostefon submission, appellant avers that he “faxed [his defense counsel] letters from myself and family members.  I asked the convening authority to disapprove my punitive discharge, and to reduce my sentence to confinement by six months.”





� While defense counsel’s clemency petition could have explicitly articulated that appellant desired disapproval of his punitive discharge, the first line of counsel’s submission states that appellant sought approval of only so much of his adjudged sentence as provides for a one-year period of confinement.  Implicit in that request was a request for the convening authority to disapprove the remainder of appellant’s adjudged sentence, to include disapproval of the punitive discharge.





( Senior Judge Chapman and Judge Stockel took final action in this case prior to their retirement.
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