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MEMORANDUM OPINION

-----------------------------------------
STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave, wrongful use of marijuana (two specifications), wrongful use of cocaine (three specifications), and wrongful possession of cocaine, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].   The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for eighty days, and reduction to Private E1.  

The case is before this court for review pursuant to Article 66, UCMJ.  Appellate defense counsel submitted the case on its merits.  Because we are unable to determine if the convening authority received and considered a complete post-trial recommendation (SJAR) from his staff judge advocate (SJA), we will return the record for a new review and action.

BACKGROUND


Appellant was tried on 4 November 2002.  On 30 December 2002, the SJA for the 4th Infantry Division (Mechanized), Fort Hood, Texas (4th ID), prepared her SJAR for the 4th ID Commander—the convening authority.  On 28 March 2003, the 4th ID Commander transferred appellant's case to the Commander, III Corps and Fort Hood (III Corps), for post-trial processing in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1107(a), which was accepted by the III Corps Commander on 2 April 2003.  Pursuant to R.C.M. 1105, appellant submitted matters for the convening authority's consideration in an undated submission.  On 19 May 2003, the III Corps SJA prepared an addendum to the 4th ID SJA's recommendation, in which he recommended:

I concur with the recommendations of the 4th Infantry Division Staff Judge Advocate, delineated in her post-trial recommendation to the Commander, 4th Infantry Division, and recommend you approve the sentence as adjudged and, except for the part of the sentence extending to [a] bad-conduct discharge, order the sentence executed.

Appellant's submissions, the 4th ID Commander's transfer of jurisdiction memorandum, and the III Corps Commander's acceptance of jurisdiction memorandum were included as enclosures to the III Corps SJA's addendum to the SJAR.  The 4th ID SJA's recommendation, however, was not listed as an enclosure.  After "personally review[ing] and consider[ing] all post-trial matters submitted by [appellant] and [his] defense counsel," the III Corps Commander took action on appellant's case.   

DISCUSSION

Prior to taking action in any general or special court-martial that includes a bad-conduct discharge, the convening authority must obtain and consider the SJA's recommendation.  UCMJ art. 60(d); R.C.M. 1106(a).  The SJA's recommendation must be served on defense counsel and the accused (R.C.M. 1106(f)(1)), who may submit "corrections or rebuttal to any matter in the recommendation believed to be erroneous, inadequate, or misleading, and may comment on any other matter" (R.C.M. 1106(f)(4)).  After defense counsel and the accused have had an opportunity to comment, the SJA may provide the convening authority with an addendum that supplements the SJA's original recommendation.  The record before us fails to disclose that the III Corps Commander obtained or considered a complete recommendation in accordance with R.C.M. 1106(d) before taking action.(  This issue could have been avoided if the III Corps SJA's addendum to the SJAR had included, as an enclosure, the original SJAR by the 4th ID SJA or, even better, had adopted the contents (as opposed to just the recommendation) of the 4th ID SJA's recommendation as his own advice to the convening authority at the time of the initial promulgating action. 

DECISION

The action of the convening authority, dated 19 May 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Article 60(d), UCMJ, requires that “[b]efore acting under this section . . . the convening authority . . . shall obtain and consider the written recommendation of his staff judge advocate.”  (Emphasis added).
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