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MEMORANDUM OPINION ON REMAND
---------------------------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of three specifications of aggravated sexual abuse of a child, in violation of Article 120, Uniform Code of Military Justice, 10 U.S.C. §920 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, confinement for seven years, and reduction to the grade of E-1.  In accordance with a pretrial agreement, the convening authority approved only so much of the sentence as provided for confinement for three years, waived automatic forfeitures for six months, pursuant to Rule for Courts-Martial (R.C.M.) 1101(d)(1), and otherwise approved the adjudged sentence.

Appellant claims he suffered prejudicial error because two documents he submitted as part of his R.C.M. 1105 clemency matters—a statement from him and a statement from his wife—were not included in the record of trial and are not listed in the convening authority’s enumeration of the documents that he considered in the course of his decision on appellant’s request for clemency.  We agree and order a new recommendation and action to ensure appellant has a meaningful opportunity for clemency.  

BACKGROUND

On 1 July 2009, appellant submitted his case to this court on its merits and on 24 July 2009, this court affirmed the findings and sentence.

In his petition to the Court of Appeals for the Armed Forces (C.A.A.F.), appellant claimed two documents he submitted as part of his R.C.M. 1105 clemency matters—a statement from appellant and a statement from his wife—were not included in the record of trial and are not listed in the convening authority’s enumeration of the documents that he considered in the course of his decision on appellant’s request for clemency.

On 25 February 2010, pursuant to an order from C.A.A.F, this court ordered government appellant counsel to obtain an affidavit from the convening authority’s staff judge advocate addressing what documents the convening authority considered and whether the convening authority considered all clemency matters and enclosures to appellant’s R.C.M. 1105 submission prior to taking action.
On 4 March 2010, the government submitted an affidavit from Lieutenant Colonel (LTC) Noël L. Woodward, the staff judge advocate for Headquarters, United States Army Garrison, Fort Belvoir, Virginia from June 2007 to June 2009.

In her affidavit, LTC Woodward stated the convening authority “personally considered SFC Pearson’s R.C.M. 1105 submission, dated 20 November 2008, prior to taking action.  This included the three-page R.C.M. 1105 and 1106 submission signed by SFC Pearson’s trial defense counsel and all of the enclosures listed in the addendum to the SJAR, dated 2 December 2008.”  She further stated,

In the R.C.M. 1105 matters submitted in this case the statement from SFC Pearson (Enclosure 4) and his wife, SFC Cynthia Pearson (Enclosure 5), were not included as enclosures when my office received the R.C.M. 1105 and 1106 matters.  Therefore, they were not listed in the addendum to the SJAR and the convening authority did not consider them prior to taking action.
When given the opportunity to submit additional matters in response to LTC Woodward’s affidavit, appellant declined.

LAW AND DISCUSSION


We have long found that an accused’s best chance for clemency rests with the convening authority.  See United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998).  

[P]ost-trial review and the action of the convening authority together represent an integral first step in an accused’s climb up the appellate ladder.  This step is oftentimes the most critical of all for an accused because of the convening authority’s broad powers which are not enjoyed by [the Courts of Criminal Appeals] or even by [the C.A.A.F.].  It is while the case is at the convening authority level that the accused stands the greatest chance of being relieved from the consequences of a harsh finding or a severe sentence.
United States v. Wilson, 9 U.S.C.M.A. 223, 226; 26 C.M.R. 3, 6 (1958).


Before taking action on a case, a convening authority must consider “[a]ny matters submitted by the accused under R.C.M. 1105.”  R.C.M. 1107(b)(3)(A).  See also United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (Record of trial must clearly show the convening authority considered any post-trial matters properly submitted by the accused before taking action on the case).  

In this case, it is clear appellant and his defense counsel intended the letters written by appellant and his wife be included in the clemency submission to the convening authority.  First, the letters were specifically listed as enclosures to the R.C.M. 1105/1106 memorandum.  In addition, defense counsel specifically referenced the letters in her submission.  For some reason, those two enclosures were not included in the clemency packet the staff judge advocate received and took to the convening authority.  We fault neither the staff judge advocate nor the defense counsel for the omissions.  
We also find that by submitting the actual letters he intended be included in the clemency submission, appellant has made a “colorable showing of possible prejudice.”  Wheelus, 49 M.J. at 289 (citing United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).   In an abundance of caution, we hold appellant should be given the opportunity to submit all clemency matters on his behalf to ensure a meaningful opportunity for sentence relief.  
Conclusion

We remand this case for a new SJAR and action.  This remedy will afford appellant the opportunity to have the convening authority consider all the documents he intended to be included as part of his clemency submission.
The convening authority’s initial action, dated 2 December 2008, is set aside.  The record of trial is returned to the Judge Advocate General for a new SJAR and new initial action by the same or a different convening authority in accordance with Article 60(c)(1)-(3), UCMJ.
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