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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A general court-martial composed of officer and enlisted members found appellant guilty, contrary to his pleas, of unpremeditated murder, assault in which grievous bodily harm was intentionally inflicted, and carrying a concealed weapon, in violation of Articles 118, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 918, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for twenty years, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the government’s reply thereto, and the oral arguments presented by counsel.  We find no basis for relief.  However the following assigned error warrants discussion:

IN ANSWERING A MEMBER’S QUESTION REGARDING THE RELATIONSHIP OF THE DEFENSE OF SELF-DEFENSE TO THE CHARGES, THE MILITARY JUDGE FAILED TO INSTRUCT THAT THE DEFENSE APPLIED ALSO TO THE LESSER INCLUDED OFFENSES TO THE PREMEDITATED MURDER CHARGED IN CHARGE I.

FACTS


At about midnight on 5 April 1997, appellant went to the Happy Night Disco in Idar-Oberstein, Germany, with Specialist (SPC) Fowlkes and SPC Wright.  At approximately 0200 hrs, 6 April 1997, SPC Brown accidentally bumped into appellant.  Specialist Brown apologized and turned away from appellant.  Appellant grabbed SPC Brown by the arm, turned him around, and struck him in the face with a tall, heavy, beer glass.  The glass broke on impact and cut completely through SPC Brown’s cheek to his teeth.  This injury required four stitches and left a permanent one-quarter to one-half inch scar on SPC Brown’s face.  


After appellant hit SPC Brown, several of the people near them attempted to restrain appellant.  Appellant departed that area of the club and took off his easily recognizable, red and white stripe shirt and placed it under his white t-shirt.  Shortly thereafter, appellant and SPC Fowlkes departed the club and waited for SPC Wright near the club entrance.  A few minutes later, SPC Wright joined them and stated “a guy inside the club [] told three patrons to follow [appellant] and see where he was going, and hold him until they got out there[.]”  Appellant asked to see SPC Fowlkes' “buck knife.”  Specialist Fowlkes gave it to him and appellant placed it in his pocket.  


Appellant, SPC Fowlkes, and SPC Wright then proceeded toward SPC Wright’s automobile.  Private First Class (PFC) Little, SPC Bos, and SPC Woods caught up with appellant and his friends.  Private First Class Little grabbed appellant by the arm, turned him around, and said, “[Y]ou need to come back with us.  You just busted a dude in the face, and you need to come back with us, the MPs are on their way.”  Appellant pulled away from PFC Little and said, “You need to back off me.  Just get away,” and walked across the street toward SPC Wright’s car.  Appellant stated that he just wanted to leave.  Private First Class Little again approached appellant and told him, “[C]ome back; you got to be a man and live up to what you did.”  Private First Class Little pushed appellant back a couple of feet and appellant came back at him.  They started wrestling and punching.  Private First Class Little dropped to his knees and said, “Oh, you got to use a knife.”  Appellant replied, “[Y]eah motherfucker.”  Specialist Bos then came toward appellant.  As SPC Bos did so, he put his hand behind his back and pretended to be holding a knife.  Specialist Bos stated the following to appellant:  “Oh, you gotta use a knife.  I’m gonna show you a knife.”  Appellant turned and ran to SPC Wright’s car and departed with his friends.


Lieutenant Colonel Marzouk, a forensic pathologist, testified that he conducted an autopsy on PFC Little’s body.  Private First Class Little was stabbed a total of twelve times—in the heart, left lung, left arm, left armpit and forearm.  The fatal stab wound was to the left axilla, left armpit, which lacerated a major vein and artery.  Private First Class Little died as a result of blood loss.  

INSTRUCTION-SELF-DEFENSE


The military judge instructed the members on the law of self-defense.  His instructions
 included the following:  


Members, with regard to the Specification of Charge I—that is, the offense alleged of premeditated murder and with regard to that offense alone—the evidence has raised the issue of self-defense in relation to the offense of murder and its lesser-included offenses. 
Members, self-defense is a complete defense to the offense of premeditated murder and its lesser included offenses. 

For self-defense to exist, you have got to have two things:



First, the accused must have had a reasonable apprehension that death or grievous bodily harm was about to [sic] inflicted on him;



The second is the accused must have actually believed that the force he used was necessary to prevent death or grievous bodily harm.


So for the first part, the accused has to have a reasonable belief that death or grievous bodily harm was about to be inflicted.  Now the test here is whether, under the same facts and circumstances that are present in this case, an ordinary prudent adult person, faced with the same situation, would have believed that there were grounds to fear immediate death or serious bodily harm.  This test is objective as to a reasonable personal standard, so matters such as intoxication, the accused’s background, are not relevant as to the reasonable belief.

The second test, however, is as to whether the accused actually believed that the amount of force he used was required.  To determine his actual belief, you’ve got to look at the situation through the eyes of the accused.  In addition to the circumstances known to the accused at the time, consider his age, his intelligence, his background.


Two standards.  Two types—reasonable belief.  You have got to have that.  And you’ve got to have an honest belief that the force you used was necessary.


The prosecution’s burden goes to all elements and to all defenses.  So here you’ve got to be convinced beyond a reasonable doubt that self-defense did not exist.


Any questions on that aspect of self-defense?


Yes, sir—Colonel Bostick?

COL BOSTICK: You said an ordinary adult person that has reason to believe the amount of force used was necessary, and do not consider background?


MILITARY JUDGE:  No.  There’s two parts to it.  

The first part is the accused must have had a reasonable belief that death or grievous bodily harm was about to be inflicted on himself.  Now in that test you aren’t thinking about the accused.  You’re thinking that you put an ordinary prudent adult person there—ordinary prudent adult male person sitting right there.  You look at it though any person’s eyes who is standing there.  That’s an objective test.  You don’t consider the accused and his background in determining whether there is a reasonable belief that death or grievous bodily hard was about to be inflicted on him, because that is an objective test.


Now the second test is whether or not he actually believed, he had an honest belief, that the force he used at the time was necessary.  There you look at the accused and his background.


Did I make that clear, Members?


What did you want to say, Captain Libby?


CPT LIBBY:  Sir, I just wanted to clarify that there is one test, but two parts to the one test.


MILITARY JUDGE:  Thank you, Captain Libby.


Okay.  You all got it clear?


Apparently so.


Other than any previously raised objections, any objections to that aspect of self-defense?


Trial?  Defense?


CPT BURNER:  No, sir.


CPT BUSH:  No, sir.


MILITARY JUDGE:  Members, continuing on with some other matters involving self-defense, there’s been evidence in this case concerning the accused’s ability or his lack of ability to leave or move away from his assailant.


A person has a right to stand his ground when he is at a place where he has a right to be.  Evidence that might tend to show the accused did or did not have an opportunity to withdraw safely is a factor which should be considered along with all the other circumstances in deciding the issue of self-defense.

Now remember, Members, under the pressure of a fast moving situation, or immediate attack, the accused is not required to pause at his peril to evaluate the degree of danger or the amount of force necessary.  In deciding the issue of self-defense, given (sic) careful consideration to the violence and rapidity of any which (sic) is involved in the incident.


Members, there exists evidence in this case the accused may have been a person who voluntarily engaged in mutual fighting.  A person who voluntarily engages in mutual fighting is not entitled to self-defense.

Now a person, when I say who is voluntarily engaged in mutual fighting, that burden of proof there is upon the prosecution.  If you are confident beyond a reasonable doubt that the accused was voluntarily engaged in mutual fighting, then you have found the accused gave up the right to self-defense.  But if you’ve a reasonable doubt as to whether or not the accused was voluntarily engaged in mutual combat, or mutual fighting, then you have concluded that the accused had the right to self-defense, and then you have to decide whether he actually acted in self-defense. 


Any questions about that?


Apparently not.


Objections or additions to that?


CPT BURNER:  No, sir.


CPT BUSH:  No, sir.

(Emphasis added).


After the conclusion of the instructions and a brief recess, a court member asked the military judge to explain the relationship of self-defense to the charges.  The military judge provided the following guidance:


Self-defense, if you all determine that the accused was acting in self-defense, then that is a complete defense to the offense charged in the Specification of Charge I – just the Specification of Charge I.


Do you understand that to start off with?  That’s the only one it applies to.


Affirmative response.


Now self-defense has got two different parts to it.


The first part is:  The accused must have had a reasonable belief that death or grievous bodily harm was about to be inflicted upon him.


Okay.  I’ve already defined for you what grievous bodily harm (sic).  It’s the same definition.  


So the test there is whether, under the same facts and circumstances, an ordinary prudent adult person would have believed that there were grounds to fear immediate death or grievous bodily harm.


That’s the first part.  Before you go anywhere, you’ve got to get there.


The second part, you look through the eyes of the accused.  He must have an honest belief that the force he used was required to protect against death or grievous bodily harm.


So you’ve got two parts to it before that defense exists.


Now the burden here is on the Government.  They had to prove to you, beyond a reasonable doubt, that self-defense didn’t exist.  

The trial defense counsel did not object to the self-defense instructions given by the military judge.

DISCUSSION


The appellant avers that the military judge committed “plain error” when, in response to the court member’s request for an explanation of the “relationship of self defense to the charges” he failed to inform the court-members that self-defense is a complete defense to all the lesser-included offenses in the charged premeditated murder.


A military judge is required to give members appropriate instructions on findings.  See Rule for Courts-Martial 920(a) [hereinafter R.C.M.].  This duty includes a description of any special defenses, e.g., self-defense.  See R.C.M. 920(e)(3) and 916.  We review the correctness of such instruction de novo.  See United States v. Smith, 50 M.J. 451, 455 (1999); United States v. Maxwell, 45 M.J. 406, 424 (1996)(quoting United States v. Snow, 82 F.3d 935, 938-39 (10th Cir. 1996)).  

Absent “plain error,” appellant’s failure to object at trial to an instruction before the members close to deliberate waives the issue.
  See R.C.M. 920(f).  In order for “plain error” to exist, appellant must demonstrate error, the error must be obvious and substantial, and the error must materially prejudice the substantial rights of the appellant, see UCMJ art. 59(a).  See United States v. Cardreon, 52 M.J. 213, 216 (1999)(citing United States v. Carpenter, 51 M.J. 393, 396 (1999)); United States v. Powell, 49 M.J. 460, 463-465 (1998).  

In evaluating instructions given at trial, we view the instructions given as a whole in “the context of the entire record.”  See Jones v. United States, 527 U.S. 373, 388, rehearing denied, ___ U.S. ___, 120 S. Ct. 22 (1999)(citing Bryan v. United States, 524 U.S. 184, 199 (1999)); United States v. Park, 421 U.S. 658, 674-675 (1975).  The question before us is not whether the judge’s instruction to the court member’s question could be improved, but whether or not it was so flawed as to be “plain error.”  See United States v. Schap, 49 M.J. 317, 321 (1998), cert. denied, 525 U.S. 1179 (1999).  We recognize that the military judge’s answer to the court member’s question about the application of self-defense, standing alone, might be construed as applying only to the premeditated murder offense and not its lesser-included offenses.  However, the challenged instruction was not the only instruction concerning self-defense.  The military judge, earlier, correctly used the instructions contained in the Benchbook in explaining self-defense to the members and clearly articulated that it applied to premeditated murder and its lesser-included offenses.  Viewing the instructions as a whole, we conclude that the judge’s response in context with his earlier instructions on self-defense to the members, if error, did not amount to “plain error,” and did not materially prejudice this appellant’s substantial rights.  See UCMJ art. 59(a).

The findings of guilty and the sentence are affirmed.

Judge CASIDA and Judge TRANT concur.





FOR THE COURT:





JOSEPH A. NEURAUTER





Clerk of Court

� These instructions on self-defense are taken from Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, paras. 5-2-1 and 5-2-6 (30 Sep. 1996).





�  “The waiver rules are designed ‘to prevent defense counsel from remaining silent, making no objection, and then raising the issue on appeal for the first time, long after any possibility of curing the problem has vanished.  It is important “to encourage all trial participants to seek a fair and accurate trial the first time around.”’”  United States v. Reist, 50 M.J. 108, 110 (1999)(quoting United States v. Causey, 37 M.J. 308, 311 (C.M.A. 1993)).





1
9

