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SCHENCK, Judge:
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to escape from custody, absence without leave, escape from custody, use of marijuana, distribution of marijuana (two specifications), and wrongful appropriation, in violation of Articles 81, 86, 95, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 895, 912a, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for 375 days, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved the adjudged sentence, but suspended confinement in excess of ten months for ten months.  The convening authority credited appellant with eighty-eight days of confinement against his sentence to confinement.
This case was submitted to the court for our review pursuant to Article 66, UCMJ.  Although not raised as error, we hold that appellant’s guilty pleas to conspiracy to escape from custody and escape from custody were not provident.  We affirm, however, findings of guilty to the closely-related offenses of conspiracy to escape from confinement and escape from confinement, in violation of Articles 81 and 95, UCMJ, respectively.  We will take corrective action in our decretal paragraph.
Facts

The relevant facts are uncontroverted.  Appellant’s commander placed him in pretrial confinement at the Geary County Detention Center in Junction City, Kansas.  A military police officer (MP) transported appellant (who was not physically restrained) and another prisoner (Private Z, who was in hand irons) from the detention center to Fort Riley for sick call.  On their way to the post, Private Z feigned nausea; when the guard stopped the government van, both prisoners ran.  Appellant and his co-conspirator escaped from their guard’s control for approximately two hours until local police arrested them.
During the Care
 inquiry, appellant stated that he knew he was in pretrial confinement.  The MP guard/escort told appellant he was going on post to sick call.  Appellant knew he remained “in military custody,” knew he was “still a prisoner,” and knew he was returning to pretrial confinement at the detention center after his sick call visit.  Appellant also agreed with the military judge’s assessment that it was wrongful for him to “take off and run away from [the MP] when he was guarding” him and no circumstances justified his running away.
Law and Discussion
“The military judge shall not accept a plea of guilty without making such inquiry of the accused as shall satisfy the military judge that there is a factual basis for the plea.”  Rule for Courts-Martial 910(e).  The facts disclosed by such inquiry must objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996).  Should the inquiry disclose any matter inconsistent with the guilty plea, the military judge must “resolve the apparent inconsistency or reject the [guilty] plea.”  Id. at 498.

In this case, the facts elicited during the providence inquiry and contained in the stipulation of fact do not objectively support appellant’s guilty pleas to conspiracy to escape from custody and escape from custody.  See id. at 497-98.  The record establishes that when appellant escaped, his status was confinement rather than custody.
“Custody is temporary restraint intended to continue until other restraint (arrest, restriction, confinement) is imposed or the person is released.”  Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM, 2002], Part IV, para. 19c(4)(a).  To the contrary, appellant was in “confinement” at all time relevant to these offenses:  “[A] prisoner who is temporarily escorted outside a confinement facility for a work detail or other reason by a guard, who has both the duty and means to prevent that prisoner from escaping, remains in confinement.”  Id. at Part IV, para. 19c(5)(d); see also United States v. Jones, 36 M.J. 1154, 1156 (A.C.M.R. 1993) (holding that pretrial confinee, who escaped during administrative processing the day after staying overnight in a detention cell pending transfer to confinement facility, remained in a confinement status).  Further, “an escape by one lawfully confined is an escape from confinement; the nature of the facility in which the prisoner is held is not material.”  United States v. McDaniel, 52 M.J. 618, 621 (Army Ct. Crim. App. 1999) (upholding appellant’s conviction of escape from confinement for his escape from unit’s training room while awaiting transfer to confinement facility).

In appellant’s case, the military judge made no effort to resolve the inconsistency in the providence inquiry concerning whether appellant was in custody or confinement.  Therefore, he erred by accepting appellant’s pleas of guilty to conspiracy to escape from custody and escape from custody.  See Garcia, 44 M.J. at 498.
We may nevertheless affirm without modifying the findings of guilty in this case because appellant’s plea inquiry establishes his guilt to a “closely-related” offense with the same maximum punishment.  See United States v. Epps, 25 M.J. 319, 322-23 (C.M.A. 1987); MCM, 2000, Part IV, para. 19e(4).  A “technical variance between the offense alleged and that which is established from an accused’s own lips does not require setting aside the plea of guilty.”  United States v. Felty, 12 M.J. 438, 442 (C.M.A. 1982) (holding escape from confinement and escape from custody, both violations of Article 95, to be “closely-related” offenses).
  However, we decline to exercise this authority and will instead simply conform the specifications to the evidence in this case.

Decision
The court affirms only so much of the findings of guilty of Additional Charge II and its Specification, as finds that appellant did, at or near Junction City, Kansas, on or about 25 January 2002, conspire with Private Z to commit an offense under the Uniform Code of Military Justice, to wit:  escape from confinement, and in order to effect the object of the conspiracy appellant and Private Z ran from Sergeant C, a member of the 523rd Military Police Team, who was guarding and escorting appellant and Private Z from confinement at the Geary County Detention Center to sick call at Fort Riley, in violation of Article 81, UCMJ.  The court affirms only so much of the findings of guilty of Additional Charge III and its Specification, as finds that appellant, having been placed in pretrial confinement in Geary County Detention Center, by a person authorized to order appellant into confinement did, at or near Junction City, Kansas, on or about 25 January 2002, escape from confinement, in violation of Article 95, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge HARVEY and Judge BARTO concur.
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Clerk of Court

� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� But see United States v. West, 1 C.M.R. 770, 773 (A.F.B.R. 1951) (reversing conviction for escape from custody because accused escaped from confinement when he was on work detail outside the prison); United States v. Ellsey, 16 U.S.C.M.A. 455, 37 C.M.R. 75 (1966) (holding fatal variance to change charge from escape from confinement to escape from custody where appellant escaped before confinement actually imposed).
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