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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

BAIME, Judge:

The government’s appeal under Article 62, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 862 and Rule for Courts Martial (R.C.M.) 908(a) is granted.    We agree with the government that the military judge should not have dismissed the Additional Charges and their Specifications and will take appropriate action in our decretal paragraph.  
FACTS AND PROCEDURAL BACKGROUND

The facts and procedural history necessary to resolve this appeal are not in dispute.  On 14 January 2009, the convening authority accepted Sergeant Davis’s offer to plead guilty, including a limitation with respect to sentencing in the quantum portion of the agreement.

Sergeant Davis pled guilty to one specification of conspiracy to commit larceny of government property of a value in excess of $500; one specification of willfully damaging government property; two specifications of larceny of government property valued at over $500; and one specification of larceny of private property valued at over $500, in violation of Articles 81, 108, and 121, UCMJ.  The conspiracy charge and one of the larceny specifications were numbered as Additional Charges I and II.  

Prior to entry of pleas, the trial counsel raised a concern about a term in the pretrial agreement.  Rather than resolving a potential ambiguity in the pretrial agreement, the military judge proceeded with the providence inquiry, to include obtaining the accused’s pleas and conducting the factual inquiry mandated by United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  The military judge also advised Sergeant Davis on the maximum punishment for the crimes to which he was pleading guilty.
 

The military judge then reviewed the pretrial agreement with both parties and asked whether the pretrial agreement and quantum portion constituted the entire agreement.  The trial counsel again raised concerns with the pretrial agreement.  At issue is paragraph 2(c), which states, “In exchange for my actions as stated in paragraph 1, above, the Convening Authority agrees . . . [t]o dismiss without prejudice all the Additional Charges and their Specifications to ripen into prejudice upon announcement of the sentence.”  In paragraph 1, the accused agreed to plead guilty to Additional Charges I and II.  The defendant agreed with the military judge’s interpretation that these terms required the accused to first plead guilty to the additional charges, and following that, the convening authority would dismiss them.  The trial counsel disagreed, and argued that the language “Additional Charges” in paragraph 2(c) was ambiguous.  The trial counsel further asserted that paragraph 2(c) was inconsistent with the agreement with the defense and created an “absurd result.”  

After hearing argument from both sides, the military judge announced his intent to dismiss the Additional Charges and Specifications, and that the government could seek relief from such a ruling using an appeal under R.C.M. 908.  The court then took a two-hour recess during which time the parties could consider the intended ruling.  

After the recess, the military judge said, “I think we’ve answered the question on whether the parties agreed with the courts [sic] interpretation of the pretrial agreement.  The government doesn’t agree.  Defense, do you agree?”  Defense counsel answered, “At this time, we do, Your Honor.”  The military judge then dismissed the Additional Charges and their Specifications, and made the following findings:

I find that the agreement is not ambiguous.

I find that, while it may have been an unwise provision—or foolish provision for the government to sign, it is unambiguously unwise.

I find that the accused at this point has complied with and began performance with his pretrial agreement and it is my intention to bind the government to the pretrial agreement, as the accused has begun performance on the pretrial agreement.  

After the military judge made his findings, the trial defense counsel advised the military judge both parties had entered into a new pretrial agreement to avoid the problems of the original agreement.  When apprised of this, the military judge ordered defense counsel to stop and discuss the issue with his regional defense counsel for “Strickland” purposes.
  Before recessing, the military judge added:  

MJ:  Because I’m not sure that you quite understood where you sat with this.  Is that, with the dismissal of these offenses—I’d only dismissed these if I would bind the government to them.  If I didn’t bind the government to this agreement, then I wouldn’t dismiss the offenses.  So, before you enter into any other pretrial agreement, I suggest you talk with your senior defense counsel and your regional defense counsel, and see if that’s what you want to do.  If that’s what you want to do, that’s fine.  Again, not my job to tell you how to do your job.  But, I’m going to—understand, I’m going to discuss with your client, if he enters into a new pretrial agreement, that he got some benefit out of it.  That there was consideration, not just striking that language out.  There’s got to be—like any contract, there’s got to be new consideration on either side.

After the court recessed, the government filed their current Article 62, UCMJ appeal.

LAW
“In a trial by a court-martial over which a military judge presides and in which a punitive discharge may be adjudged, the United States may appeal an order or ruling that terminates the proceedings with respect to a charge or specification.”  R.C.M. 908(a).  See also Article 62(a)(1)(A), UCMJ.  We review interpretations of pretrial agreements de novo.  United States v. Williams, 60 M.J. 360, 362 (C.A.A.F. 2004).  The pretrial agreement is a contract between an accused and a convening authority.  United States v. Lundy, 63 M.J. 299, 301 (C.A.A.F. 2006).   Contract law principles are used to interpret pretrial agreements.  Id.; United States v. Grisham, 66 M.J. 501, 505 (Army Ct. Crim. App. 2008).  The military judge and counsel have a critical role “to ensure that the record reflects a clear, shared understanding of the terms of any pretrial agreement between an accused and the convening authority.”  Williams, 60 M.J. at 362; United States v. Felder, 59 M.J. 444, 445 (C.A.A.F. 2004).  Both parties must share a meeting of the minds as to the material terms of the pretrial agreement.  See United States v. Dunbar, 60 M.J. 748, 750 (Army Ct. Crim. App. 2004).  The military judge must ensure that both parties agree to the agreement’s terms.  Grisham, 66 M.J. at 505.  See also R.C.M. 910(f)(4)(B) (“The military judge shall inquire to ensure . . . [t]hat the parties agree to the terms of the agreement.”).  “It is paramount for the military judge to resolve any ambiguities, inconsistencies, or misunderstandings between the accused and the government during the providence inquiry.”  Grisham, 66 M.J. at 505. 

DISCUSSION
Prior to the military judge dismissing the Additional Charges and their Specifications, trial counsel explained to him that the government believed his interpretation of the pretrial agreement was “inconsistent with the agreement [the government] had with the defense.”  Although the military judge found the agreement did not contain ambiguous terms, he failed in his obligation to ensure that the pretrial agreement “reflect[ed] a clear, shared understanding of the terms” contained in paragraph 2(c).  Once it is determined that no meeting of the minds occurred regarding terms of a pretrial agreement, an appellant “is entitled to have his pleas of guilty withdrawn or to have the agreement conformed, with the [g]overnment’s consent, to appellant’s understanding.”  United States v. Olson, 25 M.J. 293, 298 (C.M.A. 1987); Dunbar, 60 M.J. at 751-2.  
We find nothing prohibiting the government from also withdrawing from an agreement if either we or the military judge conclude no meeting of the minds existed.  In fact, under appropriate circumstances, the government is allowed to withdraw from pretrial agreements after an accused has begun performance.  R.C.M. 705(d)(4)(B).  Specifically, our superior court recently held, “in order for the government, on appeal, to rely on the ‘disagreement as to a material term’ component of R.C.M. 705(d)(4)(B) to justify its withdrawal from a pretrial agreement, the record must reflect either that the government relied on that basis at trial or that the military judge made a finding to that effect.”  United States v. Dean, 67 M.J. 224, 229 (C.A.A.F. 2009).  
In this case, after reviewing the record of trial, submitted briefs, and appellate exhibits, we conclude the government did not intend for the Additional Charges and their Specifications to be dismissed automatically as a function of paragraph 2(c) of the pretrial agreement.  Prior to providence, the government raised the issue of whether the pretrial agreement was ambiguous, but the military judge decided to wait to discuss it until after providence.  The provision requiring the dismissal of the Additional Charges and their Specifications is not ambiguous.  The government is at fault for not closely reviewing the pretrial agreement prior to recommending the convening authority agree to its terms.  Had the government not indicated on the record there was no meeting of the minds regarding the agreement’s terms, the pretrial agreement would have remained in full force and effect.
We also note that the accused entered into a new pretrial agreement after the military judge said he intended to dismiss the Additional Charges and their Specifications.  Two things are relevant about the new pretrial agreement.  First, the accused agreed to plead guilty to the Additional Charges and their Specifications without a requirement they later be dismissed.  Second, we find there is consideration given to the accused in the quantum portion of the second agreement when compared to the first agreement.  

In deciding to reverse the military judge’s dismissal of the Additional Charges and their Specifications, we are mindful that “the Constitution’s Due Process Clause protections for an accused” outweigh contract principles when interpreting pretrial agreements.  Grisham, 66 M.J. at 505.  However, in this case, where the accused is receiving a greater benefit under the new pretrial agreement that he voluntarily entered into after knowing the military judge intended to dismiss two charges, the accused is receiving the full protection afforded by the Due Process Clause of the Constitution.  Additionally, we will nullify the first pretrial agreement.  See United States v. Perron, 58 M.J. 78, 86 (C.A.A.F. 2003) (stating that one result of appellate review, “is to nullify the original pretrial agreement, returning the parties to the status quo ante.”)
CONCLUSION
The military judge’s decision to dismiss Additional Charge I and its Specification, and Additional Charge II and its Specification is reversed.  The first pretrial agreement is nullified.  The parties may pursue any course of action affording the accused his full constitutional protections.   
Senior Judge JOHNSON and Judge COOK concur.
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Clerk of Court
� The maximum punishment for the crimes to which he pled guilty is reduction to 


E-1, total forfeiture of pay and allowances, confinement for thirty-six years, a fine, and a dishonorable discharge.


� Strickland v. Washington, 466 U.S. 668 (1984).
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