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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:
A general court-martial composed of officer members convicted appellant, contrary to his pleas, of striking a noncommissioned officer (two specifications) and communicating a threat, in violation of Articles 91 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 891 and 934 [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved confinement for eleven months and the remainder of the adjudged sentence.  This case is before the court for review pursuant to Article 66, UCMJ.
Appellant underwent a sanity board prior to trial and was found mentally competent.
  On 16 December 2004, this court ordered, at appellant’s request, a post-trial sanity board.  On 22 February 2007, the board completed its report.  This sanity board concluded, contrary to the pretrial sanity board, that appellant suffered from a mental disease or defect (schizophrenia, paranoid type) which deprived him of the ability to appreciate the nature and quality of his conduct at the time of the offenses and that he lacked the mental capacity to stand trial.  
Appellant asserts, and the government concedes, that this court “cannot be convinced, beyond a reasonable doubt, that a different court-martial would find appellant criminally responsible for the charged offenses based upon the post-trial evidence.”  We agree, and are not “convinced beyond a reasonable double that reasonable fact-finders would not find by clear and convincing evidence that, at the time of the offense, appellate suffered from a severe mental disease or defect such as to be unable to appreciate the nature and quality or the wrongfulness of his acts.”  United States v. Cosner, 35 M.J. 278, 281 (C.M.A. 1992) (internal quotations and emphasis omitted).  Consequently, we may not affirm the findings of guilty without providing appellant the opportunity to present, at a rehearing, the new evidence concerning his mental state to a fact-finder for determination as to the applicability of the defense. United States v. Harris, 61 MJ 391, 396-397 (C.A.A.F. 2005).
The findings and sentence are set aside.  A rehearing may be ordered by the same or different convening authority.
FOR THE COURT:
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Clerk of Court
�  The sanity board’s report is dated 2 January 2002.  Appellant was tried on 3 and 4 January 2002.  Appellate defense counsel also submitted a copy of a court order, dated 6 May 2003, committing appellant to a South Carolina state mental hospital.  
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