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MEMORANDUM OPINION

-------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted larceny of military property, conspiracy to steal and unlawfully sell military property, larceny of personal and military property (three specifications), and housebreaking (four specifications), in violation of Articles 80, 81, 121 and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 881, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for forty months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the 
*Corrected 

convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.
This case is before the court for review pursuant to Article 66, UCMJ.  A new staff judge advocate’s (SJA) post-trial recommendation (SJAR) and a new convening authority’s initial action are warranted because of errors in the SJAR and SJAR addendum.

SJAR, CASE ABSTRACT, and SJAR ADDENDUM ERRORS

The SJAR and the attached case abstract that were submitted to the convening authority pursuant to Rules for Courts-Martial [hereinafter R.C.M.] 1104(e) and 1106 contain several errors.  Prior to arraignment and pleas, the military judge granted an unopposed government motion and merged Specifications 1 and 2 of Charge II (separately charged conspiracies to steal and unlawfully sell military property).  The military judge then redesignated Specifications 1 and 2 of Charge II as the Specification of Charge II.  Appellant subsequently pleaded guilty to, and was found guilty of, the Specification of Charge II.  However, the case abstract attached to the SJAR failed to advise the convening authority of this merger and redesignation, and appellant’s pleas.
  Furthermore, the SJAR addendum advised the convening authority of appellant’s conviction for conspiracy to steal military property, but did not mention the conspiracy included the unlawful sale of military property.

During the providence inquiry, appellant admitted that he took three desktop computer towers and not three complete desktop computer systems.  After pleas but before findings, the military judge amended Specification 1 of Charge III (larceny of military property) to conform to the facts as described by appellant.  The military judge excepted the word “computers” and substituted therefor the words “computer towers.”  The case abstract, however, did not reflect this exception and substitution.

The SJAR and SJAR addendum recommended that the convening authority approve confinement for one year in accordance with appellant’s pretrial agreement.  However, the SJAR case abstract incorrectly recommended approval of confinement for four months.
Appellant and his trial defense counsel filed no objection to these SJAR errors in their clemency submission.  See R.C.M. 1105 and 1106(f)(4).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Accordingly, the convening authority’s “purported approval” of an additional finding of guilty of conspiracy was a nullity.  United States v. Saunders, 56 M.J. 930, 936 (Army Ct. Crim. App. 2002), aff’d, 59 M.J. 1 (C.A.A.F. 2003); see also Diaz, 40 M.J. at 337.  Furthermore, we have no way of knowing whether the convening authority was approving the description of the offenses in the SJAR case abstract or the description of the offenses in the SJAR addendum.  We hold that the misstatements in the SJAR case abstract and addendum may have affected the approved sentence.  See United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (applying a “colorable showing of possible prejudice” standard to SJAR errors raised on appeal).

MISSING CLEMENCY DOCUMENT
Pursuant to R.C.M. 1105, appellant’s trial defense counsel submitted a memorandum requesting clemency that listed seven letters as enclosures.  Only the first six letters are contained in the record of trial; the seventh letter, purportedly from Mr. Eric Clark, is missing.

The SJAR addendum only lists the first six letters as enclosures, and does not mention Mr. Clark’s letter.  The convening authority’s memorandum states that he considered all matters appellant submitted and all enclosures, and specifically lists the first six letters.  The convening authority’s memorandum does not mention Mr. Clark’s letter.  Although the record of trial contains a one-paragraph, undated statement from Mr. Clark admitted as “Defense Exhibit D,” we cannot be sure that this exhibit and Mr. Clark’s letter, referred to in trial defense counsel’s clemency submission, are the same.  Nevertheless, the convening authority did not indicate that he reviewed the record of trial prior to taking action.
Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).  Under the facts of this case, we are not confident that the convening authority was presented with, or considered, Mr. Clark’s letter prior to acting on appellant’s case.  UCMJ art. 60(c)(2); Wheelus, 49 M.J. at 289; see also United States v. Sanchez, 54 M.J. 874, 876 (Army Ct. Crim. App. 2001).
Our Article 66(c), UCMJ, review of “the findings and sentence as approved by the convening authority” cannot yet proceed because appellant’s case is not yet ripe for our review.  We will return this case to correct the errors in the SJAR, its attached case abstract, the SJAR addendum, and the promulgating order, and to afford appellant the opportunity to submit matters to the convening authority for consideration.
  See R.C.M. 1107(g); Craig, 28 M.J. at 325; United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).  We agree with appellate defense counsel that ordering a new SJAR and initial action is an appropriate remedy in this case.  See Craig, 28 M.J. at 325. 

The action of the convening authority, dated 15 January 2004, is set aside.  
The record of trial will be returned to The Judge Advocate General for preparation of a new R.C.M. 1106 SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court
� This error is also reflected in the promulgating order.  The promulgating order should only reflect “the charges and specifications, or a summary thereof, on which the accused was arraigned.”  R.C.M. 1114(c)(1).





� Appellant and his trial defense counsel did not have an opportunity to object to this mistake because the SJAR addendum was not served on them.  Although a restatement of the findings of guilty is not required content in the SJAR addendum, if included, it should be accurate.  See R.C.M. 1106(f)(4) and (f)(7).





� The promulgating order also reflects this error.


� Given our disposition of this case, we will not decide appellant’s other claims of error concerning larceny of military property or his personal averments submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Appellant claims that the military judge erred in finding him guilty of Specification 2 of Charge III because she failed to establish the value of the military property stolen.  Appellant also claims that the military judge erred in finding him guilty of the Specification of Charge I because she failed to establish the value and military nature of the military property appellant attempted to steal.  Furthermore, appellant personally claims that his trial defense counsel did not afford him the opportunity to inform the convening authority about how he was treated by his command pending trial by court-martial.  These errors may be raised in appellant’s post-trial submission, and the convening authority should take any appropriate corrective action based upon the advice of his or her SJA.  See United States v. Harris, 30 M.J. 580 (A.C.M.R. 1990); United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974).  Prior to the convening authority taking corrective action, the SJA must provide the convening authority with the proper legal standard to apply in reassessing appellant’s sentence should the convening authority approve less onerous findings of guilt.  See United States v. Reed, 33 M.J. 98 (C.M.A. 1991).  Additionally, the new promulgating order should only reflect the charges and specifications on which appellant was arraigned.  R.C.M. 1114(c)(1); see note 1, supra (concerning the Specification of Charge II).  The promulgating order should also reflect the following:  (1) pleas of “guilty” vice “not guilty” for Charge I and its specification and Charge II and its specification as merged; (2) exception of the word “computers” and substitution of the words “computer towers” in Specification 1 of Charge III; and, (3) correction of the word “propery” so that it reads “property” in Specification 3 of Charge III.
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