REED - ARMY 20010760


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

HARVEY, BARTO, and SCHENCK

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E1 ALLEN L. REED
United States Army, Appellant

ARMY 20010760
1st Cavalry Division

Stephen R. Henley (arraignment) and Michael B. Neveu (trial), Military Judges
Lieutenant Colonel Christopher J. O’Brien, Staff Judge Advocate

For Appellant:  Major Allyson G. Lambert, JA; Captain Gregory T. Rinckey, JA (on brief).

For Appellee:  Lieutenant Colonel Margaret B. Baines, JA.

17 March 2004
-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
HARVEY, Senior Judge:


Consistent with his pleas, a military judge, sitting as a general court-martial, convicted appellant of marijuana distribution, marijuana use (four specifications), and ecstasy use, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for five months, and forfeiture of all pay and allowances.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge.  The case is before us for review pursuant to Article 66, UCMJ.

One error merits discussion and findings relief.  The military judge neglected to state the elements for five specifications of illegal drug use.  We will set aside the findings of guilty of marijuana and ecstasy use and reassess the sentence in our decretal paragraph.  

Appellant was charged with and pleaded guilty to four specifications of marijuana use and one specification of ecstasy use.  The military judge went directly into a discussion of the factual basis for these offenses without mentioning the elements of these offenses, or defining any of the terms, such as knowledge of the nature and presence of the marijuana and ecstasy.
    

“Rejection of a guilty plea on appellate review requires that the record of trial show a substantial basis in law and fact for questioning the guilty plea.”  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  To find a plea of guilty to be knowing and voluntary, the record of trial must reflect that the elements of each offense charged have been explained to the accused by the military judge.  UCMJ art. 45(a); Rule for Courts-Martial [hereinafter R.C.M.] 910(c)(1).  If the military judge fails to explain the elements of the offense, he commits reversible error, unless it is clear from the entire record that the accused knew the elements, admitted them freely, and pleaded guilty because he was guilty.  United States v. Redlinski, 58 M.J. 117, 119 (C.A.A.F. 2003) (holding guilty plea to attempted distribution of marijuana improvident because judge failed to advise appellant of elements).  This court looks at the context of the entire record to determine whether an accused is aware of the elements.  Id.; United States v. Pretlow, 13 M.J. 85, 88 (C.M.A. 1982).  Recently, our superior court reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry, stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, [18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969),] this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty. 18 [U.S.]C.M.A. at 541-42.

United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003); see also Jordan, 57 M.J. at 238.  Because the record is devoid of any description by the trial judge of the elements of these five specifications of illegal drug use, we will set aside the findings of guilty for these five specifications in our decretal paragraph.  See United States v. O’Connor, 58 M.J. 450, 454 (C.A.A.F. 2003) (noting the absence of discussion of the service discrediting character of the possession of child pornography and declining to affirm a violation of an Article 134, Clause 2 offense). 

Appellant was not prejudiced as to his approved sentence.  Appellant received a field grade Article 15 for marijuana use that was separate from the offenses before the court.  During appellant’s unsworn statement, he requested a bad-conduct discharge in lieu of confinement.  The convening authority in his initial action disapproved all adjudged confinement and forfeitures because of slow post-trial processing, leaving appellant with the punishment that he requested during his trial.  

We have carefully considered the matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.
  
The findings of guilty of Specifications 2 through 6 of the Charge are set aside and Specifications 2 through 6 of the Charge are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted in the providence inquiry, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  

Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� During the providence inquiry, trial counsel and judges should use checklists along with Dep’t of Army Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-37-2 (1 Apr. 2001), to ensure the military judge properly explains the elements, as well as terms within those elements, to the accused.   


 


� Appellant states, pursuant to Grostefon, that he was not reimbursed for forfeited pay owed to appellant because of the convening authority’s reduction of his sentence.  Appellate defense counsel are directed to assist appellant in applying for reimbursement of forfeited pay and allowances resulting from the portion of his sentence that the convening authority did not approve.  See Article 75(a), UCMJ; United States v. Wermers, ARMY 20020443 slip op. at 6 n.7 (Army Ct. Crim. App. 20 Aug. 2003) (unpub.) (discussing process for obtaining pay and allowances erroneously withheld by Department of Defense Finance and Accounting Service).
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