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MEMORANDUM OPINION
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CLEVENGER, Judge:
A military judge sitting as a general court-martial convicted appellant consistent with his pleas, of committing indecent acts upon a female child under the age of sixteen  (two specifications) and communicating indecent language to that same child on another occasion, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for five years, total forfeiture of all pay and allowances, and reduction to Private E1.

The case is before us for review pursuant to Article 66, UCMJ.  Appellate defense counsel assign several errors and we agree that some relief is warranted.  We will order corrective action in our decretal paragraph.
Appellant plead guilty to Specifications 1 and 2 of The Charge.   Each specification alleged a series of discrete acts by appellant that amount to indecent acts upon his ten-year-old stepdaughter.  Regrettably, the military judge failed to conduct an adequate factual inquiry into the basis for appellant’s guilty pleas.

As to Specification 1, the judge failed to elicit any factual predicate for the portion of the allegation in which appellant committed indecent behavior “by laying on top of her naked body while he was in the nude.”  Indeed, the written stipulation of fact and appellant’s admission at trial were both to the effect that the victim laid on top of him, and they were both perhaps wearing shirts.  Further, appellant specifically denied that portion of Specification 1 that alleged an indecent act “by placing her hand on his penis.”  Appellant said, “she had touched it herself, put her hand on it.”  Even less understandable is that the military judge’s finding as to Specification 1 excepted out the established fact that appellant touched the victim’s breasts;
 yet the military judge retained the language of two other portions of the specification for which he elicited no factual basis from appellant on the record.

As to Specification 2, on his second attempt and after the trial counsel brought the erroneous aspect of the announced findings to his attention, the military judge correctly excepted out the allegation “by touching her breasts” from that specification.  Furthermore, the military judge’s decision to substitute language into the specification describing the nature of the indecent act (“by placing his penis outside of her vagina and rubbing against it”), which appellant admitted to be factually correct, is correct and supportable.  See United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987).  However, there is no factual basis in the record to support the finding of guilty as to the words “by having her take off her clothing, by laying on top of her naked body while he was in the nude, by putting a finger into her vagina” in Specification 2.
We have considered the other matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of Specification 1 of The Charge as provides that appellant “did, at or near Fort Riley, Kansas, on divers occasions between on or about 1 April and 1 September 2000, commit an indecent act upon [CS], a female under 16 years of age, not the wife of the said SGT Marcus W. Mapps, Sr., by having her take off her clothing, by putting a finger into her vagina, and by masturbating in her presence and ejaculating on her legs, with intent to gratify the sexual desires of the [appellant].”
As to Specification 2 of The Charge, we affirm only so much of the finding of guilty as provides that appellant “did, at or near Killeen, Texas, between on or about 1 December 2000 and 13 January 2001, commit an indecent act upon [CS], a female under 16 years of age, not the wife of the said SGT Marcus W. Mapps, Sr., by placing his penis outside of her vagina and rubbing against it, and by masturbating in her presence, with intent to gratify the sexual desires of the [appellant].”

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record,
 and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), this court affirms only so much of the sentence as provided for a dishonorable discharge, confinement for four years and eleven months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.

Senior Judge CHAPMAN and Judge STOCKEL( concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� During the factual inquiry concerning Specification 1, appellant specifically replied, “That is correct.” when asked by the military judge “And you touched her breasts as well?”





� Appellant’s second set of alleged indecent acts occurring at Fort Riley, acts necessary to support the allegation of “divers occasions,” were never specified.  However, during the providence inquiry, appellant admitted to fondling the victim’s vaginal area and buttocks on a separate occasion, and the defense never objected to that omission from the language of Specification 1.





� Appellant’s assertion of ineffective assistance of counsel as to sentencing matters is unsupported by any affidavit or documentary evidence.  Moreover, appellant made an extensive unsworn statement on sentencing, a portion he had personally written in which he addressed his self-perceived need for “counseling and treatment,” yet he made no reference to any prior psychiatric or spiritual counseling or therapy. 





� Appellant correctly notes errors in the staff judge advocate’s post-trial recommendation (SJAR).  Our corrective action on the findings and sentence adequately address the SJAR error in failing to properly describe the finding as to Specification 2.  The error involving appellant’s awards, while reflecting the overall sloppy administration of military justice demonstrated by this trial record, is not prejudicial, either alone or together with the other errors.  The SJAR error in failing to adequately summarize all the pretrial restraint imposed on appellant is of greater concern.  Appellate defense counsel make a plausible argument for prejudice.  However, all of these facts were included in the defense submission and made known to the convening authority before action; they were not denied or challenged by the addendum to the SJAR, and they were considered by the convening authority.  Under these circumstances, there is not a “colorable showing of prejudice” as required by United States v. Scalo, 59 M.J. 646, 650 (Army Ct. Crim. App. 2003), aff’d, 60 M.J. 435 (2005).





( Judge Stockel took final action in this case prior to her retirement.
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