WILLIAMS – ARMY 20021325


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CHAPMAN, CLEVENGER, and STOCKEL

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class TONY L. WILLIAMS

United States Army, Appellant

ARMY 20021325

XVIII Airborne Corps and Fort Bragg

Patrick J. Parrish, Military Judge

Lieutenant Colonel Thomas D. Cook, Acting Staff Judge Advocate

For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Captain Michael L. Kanabrocki, JA (on brief).

For Appellee:  Lieutenant Colonel Mark L. Johnson, JA; Major Natalie A. Kolb, JA; Captain Isaac C. Spragg, JA (on brief).

19 October 2004
-----------------------------------------

MEMORANDUM OPINION
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CLEVENGER, Judge:
A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of conspiracy to commit the offense of malingering, failure to go to his appointed place of duty, willful disobedience of the order of a superior commissioned officer, assault upon a noncommissioned officer (two specifications), and wrongfully communicating a threat, in violation of Articles 81, 86, 90, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 886, 890, 928, and 934 [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for six months, and reduction to Private E1.  The case is before us for review pursuant to Article 66, UCMJ.

As appellant alleges in his meritorious assignment of error, the acting staff judge advocate in his post-trial recommendation (SJAR) failed to describe correctly the nature of the conspiracy conviction.(  Pursuant to our superior court’s holdings in United States v. Diaz, 40 M.J. 335 (C.M.A. 1994), and United States v. Drayton, 40 M.J. 447 (C.M.A. 1994), this action by the convening authority, purporting to approve a finding that was never made at trial, and, therefore, could not be approved, is a nullity. 
The court-martial trial of the conspiracy offense is at the heart of appellant’s pattern of misconduct displayed in the other offenses.  Rather than dismiss that offense and reassess the sentence, we elect to return this case to the convening authority.

The convening authority’s action dated 9 January 2003 is set aside.  The record of trial is returned to The Judge Advocate General for a new staff judge advocate recommendation and a new action by the same convening authority. 
Senior Judge CHAPMAN and Judge STOCKEL concur.
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Clerk of Court

( The charged offense that appellant plead and was found guilty of committing was a conspiracy to malinger.  This offense is punishable by a maximum of one year of confinement.  The SJAR reported to the convening authority that appellant was convicted of a conspiracy to miss movement.  Given the nature of the offense of conspiracy, the missing movement offense would have to be “through design” and, thus, would carry a greater maximum punishment of two years confinement.   
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