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MEMORANDUM OPINION
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ZOLPER, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of making a false official statement, larceny of military property of a value of more than $100.00, false swearing, wrongfully soliciting another to impede an investigation, and knowingly depositing firearms capable of being concealed on one’s person in the United States mail in violation of 18 U.S.C. § 1715, in violation of Articles 107, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for nine months, and a reprimand, and suspended that part of the sentence extending to confinement in excess of five months for twelve months.  This case is before the court for review pursuant to Article 66, UCMJ.
The post-trial processing of appellant’s case is replete with error.  Appellant asserts that:  (1) the convening authority failed to consider appellant’s Rule for Courts-Martial [hereinafter R.C.M.] 1105 clemency matters; (2) the clemency submissions are absent from the record of trial; (3) the second of two staff judge advocate (SJA) recommendations (SJAR) failed to inform the convening authority that appellant submitted clemency matters for consideration; and (4) the SJA failed to inform the convening authority regarding assertions of legal error set forth in appellant’s R.C.M. 1105 submission by not providing a SJAR addendum.  Appellant also asserts that dilatory post-trial processing warrants relief.  Appellate government counsel concede that although appellate defense counsel have provided appellant’s R.C.M. 1105 submission, “the record remains unclear as to the exact advice that was received by the convening authority.”  We agree with the government’s assessment and, accordingly, will return this case for a new SJAR and action.
As a threshold matter, we note that two documents in the allied papers attached to appellant’s record of trial are titled, in part, “Staff Judge Advocate’s Recommendation in the General Court-Martial of United States v. SMITH, Douglas M.”  No SJAR addendum is included in the record of trial.  Colonel Richard B. Jackson, as the SJA, signed the first SJAR, dated 2 September 2002.  The first SJAR properly noted the military judge’s recommendation that the convening authority suspend appellant’s bad-conduct discharge,
 but incorrectly stated that the “defense counsel did not request such a recommendation from the Military Judge.”
   
Lieutenant Colonel Mark S. Fenice, as the SJA, signed a second SJAR, dated 19 November 2002.  The second SJAR failed to inform the convening authority of the military judge’s recommendation for clemency, and did not state that appellant submitted clemency matters dated 4 November 2002.  Additionally, the record of trial lacks proof of service of any SJAR upon trial defense counsel.
  

Appellant’s R.C.M. 1105 clemency matters, dated 4 November 2002, were missing from the record of trial, but appellate defense counsel subsequently filed these documents with our court,
 including the military judge’s clemency letter, dated 24 September 2002.
  In his R.C.M. 1105 submission, appellant asserted that the following legal errors occurred:  (1) the two firearms appellant was convicted of stealing, which were “slated for destruction,” may not be considered “government property” and may not “have any real value;” (2) appellant’s taking of the two firearms did not violate any “readily enforceable general orders pertaining to war troph[ies] applicable to” appellant’s area of deployment; (3) dilatory post-trial processing of appellant’s case; and (4) appellant’s pretrial agreement “contains an unenforceable provision regarding suspension of confinement in excess of 5 months.”  The record of trial does not contain a SJAR addendum noting these assertions, nor does it contain any document indicating the convening authority reviewed appellant’s R.C.M. 1105 clemency submission.
Although not raised by appellate defense counsel, we note that the approved sentence included a reprimand, but the convening authority did not include a written reprimand in his initial action as required by R.C.M. 1107(f)(4)(G).  Furthermore, the original action is not contained in the record of trial.  See R.C.M. 1103(b)(2)(D) (iv) (“A complete record shall include . . . [t]he original . . . action by the convening authority . . . .”) (emphasis added).
This court has stated on numerous occasions that it is “imperative that the convening authority be provided accurate and complete information in the [SJAR and] addenda thereto.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  Appellant’s case presents this court with yet another unwanted opportunity to remind “staff judge advocates and counsel that neither the soldier nor the convening authority is well served by such obvious errors.”  Id. at 630 n.2.  As our superior court has stated, “when records of trial come to the Courts of Criminal Appeals with defective staff work, as was the case here, they simply are not ready for review.”  United States v. Johnston, 51 M.J. 227, 229 (C.A.A.F. 1999).  Our court must “ensure that the law is being followed and that military members are not being prejudiced[, and] send these cases back for someone TO GET THEM RIGHT.”  Id. at 230.

  To prevail on an allegation of post-trial error, appellant must:  (1) allege an error to our court; (2) assert prejudice as a result of the error; and (3) show what he would do to resolve the error if given the opportunity.  United States v. Lee, 50 M.J. 296, 298 (C.A.A.F. 1999) (citing United States v. Wheelus, 49 M.J. 283, 288 (C.A.A.F. 1998)).  Because clemency is a highly discretionary function, there is material prejudice to the substantial rights of an appellant if he “‘makes some colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).  Based on the numerous errors in the post-trial documentation, we find appellant has made such a showing.
Article 60, UCMJ, and R.C.M. 1107 require that, prior to taking action, the convening authority consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  Although the convening authority is not required to state in his action what materials he reviewed in reaching his final decision,
 “[s]peculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).

In this case, without a SJAR addendum, or other appropriate documentation, the record contains no evidence reflecting:  (1) which SJAR the convening authority considered before taking action; (2) whether the convening authority considered appellant’s clemency submission and its enclosures before taking action; and (3) whether the SJA informed the convening authority regarding appellant’s assertions of legal error, and what, if any, recommendations the SJA made.

Our Article 66(c), UCMJ, review of “the findings and sentence as approved by the convening authority” cannot yet proceed because appellant’s case is not ripe for our review.  Therefore, we will return this case to correct the errors in the post-trial documentation, SJAR, and promulgating order,
 and to afford appellant the opportunity to submit matters to the convening authority for consideration.
  See R.C.M. 1107(g); Craig, 28 M.J. at 325; United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).

The action of the convening authority, dated 19 November 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new R.C.M. 1106 SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge SCHENCK and Judge WALBURN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Rule for Courts-Martial 1106(d)(3)(B) states that the SJAR “shall include concise information as to . . . [a] recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence.”  See also United States v. Clear, 34 M.J. 129, 132 (C.M.A. 1992) (finding plain error where SJA fails to inform convening authority of sentencing authority’s clemency recommendation).





� The military judge’s 24 September 2002 written clemency recommendation was provided as “Enclosure 2” to appellant’s 4 November 2002 clemency submission.  After announcing appellant’s sentence, the military judge stated:





[I]f your counsel asks me, I would write a recommendation of clemency on your behalf to the convening authority asking the convening authority to suspend your bad-conduct discharge if he could figure out a way to do that that would allow you to complete your career in the military as a 20-year soldier.





In his 24 September 2002 written clemency recommendation, the military judge stated that appellant’s criminal misconduct was





the product of a very specific set of environmental factors that played on [appellant] in the limited time and place of that deployment. . . . [N]o significant harm was done to anyone else.  I am certain [appellant] intended no such harm or evil outcome from his conduct.  [Appellant] did all the “right” things at trial (pleaded guilty, did not insist on a[n] expensive hearing process, acted properly contrite) and, as best as I could know then, his actual record in the Army was previously excellent for 16 years. . . . I wish that your decision point could have come a lot sooner than this but it is not too late to reclaim [appellant] for four more years of service by suspending the bad[-]conduct discharge I imposed.





The military judge further stated in his clemency recommendation that, if “restoration to active duty is not reasonable[,] . . . I would also support . . . a General Discharge. . . . I urge you to take a chance on this soldier . . . [as] his operational chain of command also supports a suspension of the BCD and restoration to duty.”





� Rule for Courts-Martial 1103(b)(3)(G) states that the SJAR, “and proof of service on defense counsel in accordance with R.C.M. 1106(f)(1),” shall be attached to the record of trial.





� See R.C.M. 1103(b)(3)(C) (requiring matters “filed by the accused under R.C.M. 1105” to be attached to the record of trial).


� See note 2, supra; R.C.M. 1103(b)(3)(I) (requiring “[r]ecommendations and other papers relative to clemency” to be attached to the record).


� See United States v. Stephens, 56 M.J. 391, 392 (C.A.A.F. 2002).





� The new promulgating order should include the following corrections:  (1) “2001” vice “2002” in Specification 1 of Charge II; (2) “7 August 2001” in Specification 3 of Charge III; (3) the words “to be reprimanded” in the “Sentence” portion; and (4) if the convening authority approves a reprimand, the “Action” must include his written reprimand.  





� As we are returning this case for a new SJAR and action, the convening authority may also address appellant’s other assignment of error regarding dilatory post-trial processing.  “We have not considered the other error[] raised by the appellant because we do not . . . have before us proper findings and sentence approved by the convening authority.”  United States v. Harris, 30 M.J. 580, 582 n.1 (A.C.M.R. 1990) (citing United States v. Evans, 49 C.M.R. 674 (A.C.M.R. 1974)).  If the convening authority takes any corrective action, he should do so based upon his SJA’s advice and use the proper standard in reassessing appellant’s sentence.  See United States v. Reed, 33 M.J. 98 (C.M.A. 1991).





� We note that Task Force Eagle, Multinational Division (North), Tuzla, Bosnia-Herzegovina, completed it mission and cased its colors during a disestablishment ceremony on 24 November 2004.  Since appellant is no longer in confinement and has indicated a Pennsylvania excess leave address on his “Post-Trial and Appellate Rights” form (Appellate Exhibit III), we recommend The Judge Advocate General forward this record to the convening authority for Fort Meade or the Military District of Washington.
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