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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


A military judge sitting as a special court-martial convicted the appellant, pursuant to his pleas, of larceny (thirteen specifications) and forgery (three specifications), in violation of Articles 121 and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 923 [hereinafter UCMJ].  The military judge sentenced the appellant to forfeiture of $670.00 pay per month for three months, confinement for seventy-five days, and a bad-conduct discharge, and ordered that the appellant be given four days of credit for pretrial confinement against the adjudged sentence to confinement.  The convening authority approved the adjudged sentence, but failed to order the four days of credit for pretrial confinement.


The case was submitted on its merits.  In our Article 66(c), UCMJ, review, we noted two errors warranting comment, one involving the providence of the appellant’s guilty pleas to several specifications of larceny, and the other involving the staff judge advocate’s failure to state the nature and duration of pretrial restraint in his post-trial recommendation (SJAR) to the convening authority.  

The appellant was charged, inter alia, with thirteen specifications alleging theft of lawful currency from his roommate and/or a bank.  The stipulation of fact and the providence inquiry establish that the appellant acquired his roommate’s debit card number and used it to obtain food deliveries and to pay for “phone chat line” conversations.  Clearly, the fraudulent uses of the debit card to obtain food constitute larcenies, for they involve the obtaining of “money, personal property, or [an] article of value.”  UCMJ art. 121(a).  The fraudulent phone chat line payments were not properly charged as larcenies, however, for they involve services, not things.  Using another’s phone line to make toll calls without permission is theft of services.  See Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 78c (theft of services encompasses the obtaining of telephone services); United States v. Abeyta, 12 M.J. 507 (A.C.M.R. 1981).  Fraudulently obtaining a telephone chat line conversation by the unauthorized use of a debit card—what the appellant admitted he did with regard to Specifications 5, 6, 8, 9, 11, 12, and 13 of Charge I—is properly charged as theft of services, not larceny, as there were no “articles of value” acquired. 
Our superior court has previously held that “if an accused pleads guilty and then at the providence inquiry, he gives sworn testimony which clearly establishes his guilt of a different but closely-related offense having the same maximum punishment, we may treat that accused’s pleas of guilty as provident.”  United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987); see also United States v. Hubbard, 28 M.J. 203, 206 (C.M.A. 1989) (affirming a finding of guilty to larceny when the providence inquiry established guilt of receiving stolen property, a closely-related offense carrying a slightly lesser maximum punishment); United States v. Caver, 41 M.J. 556, 564-65 (N.M.Ct.Crim.App. 1994) (affirming a finding of guilty of wrongful appropriation when the providence inquiry established guilt of theft of services).  Based on these precedents and our own review of the providence inquiry in this case, we will affirm the findings of guilty of larceny based on the appellant’s admissions of guilt of the closely-related offense of theft of services.

Although not raised as an issue by appellate counsel, we note that the SJAR failed to mention that the appellant spent four days in pretrial confinement.  Rule for Courts-Martial 1106(d)(3)(D) [hereinafter R.C.M.] requires the SJAR to state the nature and duration of any pretrial restraint.  At two places in the record, the military judge ordered that the appellant be given four days of credit against his adjudged confinement.  Not only did the staff judge advocate fail to inform the convening authority that the appellant had spent four days in pretrial confinement,( the trial defense counsel failed to comment on the error in his post-trial submissions on behalf of his client.  The appellant’s failure to comment on the staff judge advocate’s recommendation in his own submissions to the convening authority waives appellate consideration of this issue, absent plain error.  See R.C.M 1106(f)(6). 


Applying the plain error standard set forth in United States v. Powell, 49 M.J. 460, 463-64 (1998), we conclude that the staff judge advocate’s failure to inform the convening authority of the pretrial confinement was an error that was plain and obvious.  However, the appellant has not complained that he served any excess period of confinement, and has thus failed to make a “‘colorable showing of possible prejudice.’”  United States v. Wheelus, 49 M.J. 283, 289 (1998) (citation omitted); see also United States v. Hartfield, 53 M.J. 719 (Army Ct. Crim. App. 2000).  Absent any evidence that the appellant was required to serve confinement in excess of the amount adjudged and the credit ordered, we find no material prejudice.  We find no prejudice under Wheelus or under Article 59(a), UCMJ, and thus no plain error under Powell, but we will order the confinement credit in our decretal paragraph.


We have considered the matters raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

Accordingly, the findings of guilty and the sentence are affirmed.  The appellant will be credited with four days of pretrial confinement credit against the sentence to confinement.


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28 (24 June 1996), requires that the convening authority “show in his or her initial action all credits against a sentence to confinement, either as adjudged or approved, regardless of the source of the credit.”  The staff judge advocate also failed to ensure that the action reflected this pretrial confinement credit.  
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