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MEMORANDUM OPINION
-----------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of absence without leave (AWOL) and missing movement, in violation of Articles 86 and 87, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 887 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eight months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority only approved confinement for seven months, but otherwise approved the sentence as adjudged.  Appellant was credited with ten days of confinement against his sentence to confinement and the convening authority waived $1500.00 per month of automatic forfeitures of pay and allowances effective 4 January 2006 until 3 July 2006.  

In finding appellant guilty of the AWOL specification (the Specification of Charge I), the military judge found appellant guilty except for the words “he was apprehended.”  Of the excepted words, the military judge found appellant not guilty.  The staff judge advocate (SJA) correctly noted this in his recommendation (SJAR) to the convening authority and advised the convening authority to shorten the AWOL period so that it ended on 25 September 2005, instead of 4 October 2005.  In accordance with this advice, the convening authority’s action approved a shortened period of AWOL, but also approved the excepted language in the findings.
Appellant asserts, and the government concedes, that the convening authority exceeded his authority under Rule for Courts-Martial 1107 in purporting to approve a portion of the Specification of Charge I to which the military judge found appellant not guilty.  We agree and determine that because the convening authority may have based his clemency determination in part on the excepted language erroneously included in his action, appellant’s chances for clemency may have been prejudiced.  Rather than send this case back for a new SJAR and action, however, we will grant appellant relief.  See United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998).  The remaining assertions of error are without merit.  

Accordingly, the Specification of Charge I is amended as follows:

In that Private Thomas H. Johnson, U.S. Army, did, on or about 14 January 2005, without authority, absent himself from his unit, to wit:  Headquarters and Headquarters Company, 1st Battalion, 30th Infantry, 3d Unit of Action, 3d Infantry Division, located at Fort Benning, Georgia, and did remain so absent until on or about 25 September 2005.
The findings of guilty to the Specification of Charge I and Charge I, as amended, and the remaining findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored, as mandated by Articles 58b(c) and 75(a), UCMJ.  
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