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CLEVENGER, Judge:
A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of absence without leave (AWOL) (two specifications),
 failing to go to his appointed place of duty (three specifications with a total of twenty-two occurrences), and the wrongful distribution of ecstasy (two specifications), in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the adjudged sentence as provides for confinement for thirty months, forfeiture of all pay and allowances, and a dishonorable discharge. 
The case is before us for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We agree that corrective action is merited due to errors in the staff judge advocate’s (SJA) post-trial recommendation (SJAR), and will return the case to the convening authority for a new recommendation and action.

FACTS

Appellant was convicted of two periods of AWOL.  In Specification 1 of Charge I, the inception and termination dates were both 8 January 2002.  The SJAR, however, advised the convening authority that the termination date was 8 January 2003, making it a one-year absence instead of a one-day absence.  In Specification 5 of Charge I, the inception date was 22 March 2002, and the termination date was 17 July 2002.  The SJAR, however, misstated the inception date as “8 Mar 02” and the termination date as “18 Jul 03,” making it a sixteen-plus-month absence instead of a less-than-four-month period.  Appellant did not object to these errors in his submissions to the convening authority pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105.  The convening authority’s action and the initial promulgating order do not address the findings.

DISCUSSION

Before taking initial action on a case, the convening authority is statutorily required to “obtain and consider” a written SJAR.  Article 60(d), UCMJ.  The SJAR must include “concise information as to . . . [t]he findings . . . adjudged by the court-martial.”  R.C.M. 1106(d)(3)(A). Our superior court has said that when the convening authority makes no mention of the findings in the action, the “action silently implies a decision to approve them.”  United States v. Daiz, 40 M.J. 335, 341 (C.M.A. 1994).  The court continued to point out that the findings thus implicitly approved were the findings as reported to the convening authority “in the recommendation,” that is, in the SJAR. Daiz, at 342.  It is elemental that a convening authority “may not purport to approve a guilty finding that was not adjudged.  See Art. 60(c)(3)(A) and (B) (1983); RCM 1107(c)(2) and (1).”  Diaz, at 341.

In United States v. Drayton, 40 M.J. 447 (C.M.A. 1994), our superior court tested for prejudice an SJAR error that resulted in the convening authority implicitly approving findings of guilty that had not been made at trial.  The standard employed was plain error in light of the waiver imposed under R.C.M. 1106(f)(6) (errors in the SJAR not objected to are waived absent plain error). 

However, appellant has now raised the issue by an assignment of error at our court.  Appellant alleges prejudice in reasonably arguing that the misstatement of the period of the two AWOL offenses “presented the convening authority with inaccurate evidence of aggravating circumstances” and “made it appear that the adverse impact of the offenses on the mission, discipline, and efficiency of the command was far greater than was actually the case.”  Appellant’s Brief at page 5.  See Manual for Courts-Martial, United States (2002 ed.), Part IV, paragraph 10c(4) (“There are variations of unauthorized absence under Article 86(3) [,UCMJ] which are more serious because of aggravating circumstances such as duration of the absence... .” ). Finally, appellant’s prayer for relief, although we reject it as inappropriate, is specific.  Accordingly, appellant has correctly raised the issue under United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998) and United States v. Scalo, 59 M.J. 646, 650 (Army Ct. Crim. App. 2003) and avoided the stringent plain error analysis on review.

We find that appellant has made “some colorable showing of possible prejudice” as a consequence of the SJAR error here.  See Scalo, 60 M.J. at 436-67.  The SJA’s summary of the two AWOL offenses in the SJAR is egregiously wrong.  Taken as a whole, the information presented to the convening authority on the subject of findings was, at best, confusing.  As lamentable as a one-day AWOL may be, a one-year AWOL is a much more serious offense.  Exaggerating the duration of a period of AWOL by a full year is also highly prejudicial to an appellant.
  
Accordingly, the action of the convening authority dated 26 June 2003, is set aside.  The record of trial is returned to The Judge Advocate General for remand to the same convening authority for a new recommendation and action pursuant to Article 60(c)-(e), UCMJ. 

Senior Judge CHAPMAN( and Judge STOCKEL* concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� To Specification 5 of Charge I, appellant entered a plea of guilty to being AWOL until 18 July 2002, but consistent with the facts asserted by appellant in the providence inquiry, and as agreed to in the stipulation of fact, the military judge only found him guilty of a period of AWOL terminating on 17 July 2002.





� The Clerk of Court, acting for The Judge Advocate General of the Army, returned this record to the convening authority for a new action on 5 June 2003 to correct a deficiency in that document.  R.C.M. 1107(f)(2).  The convening authority had initially failed to state that any part of the sentence was approved.  A new action and promulgating order were issued on 26 June 2003.





� One could argue that the convening authority surely must have realized that appellant’s period of AWOL could not extend to a future date (17 or 18 July 2003) when he considered the SJAR at the time of his first action (15 May 2003).  However, this convening authority had already demonstrated that he knew how to make “pen and ink” corrections on legal documents when he changed the quantum terms of the pretrial agreement and initialed his change. 





( Senior Judge Chapman and Judge Stockel took final action in this case prior to their retirement.
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