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MEMORANDUM OPINION ON RECONSIDERATION

----------------------------------------------------------------
Per Curiam:

On 16 February 2006, we issued a memorandum opinion, affirming appellant’s conviction for carnal knowledge (three specifications), sodomy with a child under the age of sixteen years (eight specifications), indecent acts upon the body of a child under the age of sixteen years (four specifications), adultery (three specifications) and inducing a minor to engage in sexually explicit conduct for the purpose of producing a visual depiction of such conduct in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934.  United States v. Reeder, ARMY 20020161 (Army Ct. Crim. App. 16 Feb. 2006) (unpub.).  We set aside appellant’s conviction for wrongful possession of material containing images of child pornography, dismissed that specification, and reassessed the sentence applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986).

On 22 February 2006, appellant asked that we reconsider our earlier decision, contending that we misapplied United States v. Sales when reassessing the sentence.  On 17 March 2006, we granted appellant’s motion.  In particular, appellant contends that our “affirming ninety months of appellant’s approved ninety-five month sentence, and the remainder of appellant’s sentence” was a misapplication of Sales and not a proper sentence reassessment.

We disagree with appellant’s contention that “the possession of child pornography was a significant charge in this case and the focal point of the government sentencing case.”  While the subject of child pornography took center stage during the government’s case in aggravation, this court-martial is about a thirty-three year old, married, noncommissioned officer preying on a fourteen year-old ninth-grade high school student.  Appellant first contacted the victim through the internet and subsequently began picking her up from the high school while she was on her lunch break.  He had her perform oral sodomy on him in his car.  Their interaction progressed to appellant driving the girl to his quarters, having sexual intercourse with her and then photographing her performing sexually explicit acts.  We completely disagree with appellate defense counsel’s contention that “possession of child pornography was ‘the seminal charge’ for the government, and the main reason for appellant’s severe sentence.”  The dismissed charge of possession of child pornography pales in comparison to appellant’s course of predatory conduct with the victim.

We have carefully considered all of appellant’s arguments as to why our reassessment of appellant’s sentence was erroneous.  In re-evaluating the reassessment of the sentence, we have applied the principles of Sales, United States v. Reed, 33 M.J. 98 (C.M.A. 1991), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors identified by Judge Baker in his concurring opinion.  Accordingly, we affirm our decision of 16 February 2006.
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