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MEMORANDUM OPINION
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HOLDEN, Senior Judge:

This case is before us for review under Article 66, Uniform Code of Military Justice, 10 U.S.C. §866 [hereinafter UCMJ].  Appellant alleges multiple assignments of error; one merits discussion, but not relief.  Appellate defense counsel alleges “the convening authority failed to credit appellant for the eight days (emphasis added)” of Mason
 credit and the staff judge advocate (SJA) “chose to deny appellant any meaningful relief (emphasis added).”
  
FACTS 
Pursuant to appellant’s pleas, a military judge sitting as a special court-martial convicted appellant of attempting to break restriction, willful disobedience of a superior commissioned officer (two specifications), resisting apprehension, making a false official statement, wrongful appropriation of a cellular telephone, assaulting appellant’s wife by “putting her in a side headlock, urinating on her, and later pushing her head underwater on at least one occasion,” communicating a threat to kill appellant’s wife, breaking restriction (three specifications), and obstruction of justice in violation of Articles 80, 90, 95, 107, 121, 128, and 134, UCMJ, 10 U.S.C. §§ 880, 890, 895, 907, 921, 928, and 934.  The court sentenced appellant to a bad conduct discharge, confinement for eleven months, forfeiture of $849 pay per month for eleven months, and reduction to Private E1.  The court ordered 103 days confinement credit:  ninety-five days Allen
 credit for time spent in pretrial confinement and eight days Mason credit for restriction conditions the parties agreed were tantamount to confinement.
 
After announcing the sentence, the military judge reviewed the pretrial agreement with appellant to ensure common understanding of its application to the sentence, as required by Rule for Courts-Martial [hereinafter R.C.M.] 910(f)(4).   The military judge secured appellant’s express understanding of all elements of the somewhat convoluted pretrial agreement, but noted complications from the term limiting confinement.
   The military judge commented, “Paragraph 2 [of the pretrial agreement] states that any confinement in excess of time served will be suspended for 12 months from the date of trial,” and asked the parties for their interpretation of the term “time served.”  The parties agreed the term meant the number of days actually spent in pretrial confinement.  Concluding he awarded eight days more confinement credit than was addressed by the pretrial agreement, the military judge said: “Government, you will have to figure out what credit the accused is going to get for those other eight days of confinement credit.  You will have to apply it to some other part of the sentence.”  The defense did not object to this arrangement. 
The post-trial documents demonstrate the SJA’s recommendation (SJAR) properly advised the convening authority to credit the eight days restriction tantamount to confinement and proposed doing so against the suspended portion of the sentence to confinement.  The SJAR also included enclosures establishing appellant had suffered no forfeiture of pay, would be placed in a no-pay status as of 3 November 2006 as a result of voluntary excess leave, and had existing financial debts to the United States Government.
In accordance with R.C.M. 1106(f)(1), the recommendation and enclosures were properly served on the defense for comment.  The trial defense counsel and appellant each submitted written matters to the convening authority under R.C.M. 1105 and 1106; neither objected to the Mason credit arrangement proposed by the staff judge advocate or even mentioned the credit issue.
  The trial defense counsel requested only disapproval of the bad conduct discharge; appellant requested only retention on active duty.  Significantly, neither appellant nor his counsel ever asked the convening authority to convert the eight days confinement credit to eight days pay or proposed any other remedy.
  
The convening authority executed the unopposed recommendation of the SJA when he took action on the sentence.  Consistent with the terms of the pretrial agreement, the convening authority, inter alia, credited appellant with ninety-five days confinement credit, suspended the remainder of the sentence to confinement for a period of twelve months, and applied the eight days Mason credit not addressed by the pretrial agreement to the suspended remainder of the sentence to confinement.
LAW and DISCUSSION
First, contrary to appellate defense counsel’s assertions, appellant was sufficiently credited with eight days Mason credit against the approved sentence to confinement, even though he ultimately served less confinement then the total awarded confinement credit.  The conversion formula in R.C.M. 305(k) is only applicable when no confinement is approved or the confinement approved is insufficient to offset the applicable confinement credit.
  See generally United States v. Smith, 56 M.J. 290, 292 (C.A.A.F. 2002) (R.C.M. 305(k) does not require conversion of actual pretrial confinement credit in excess of the approved sentence to confinement).  A suspended sentence to confinement, as approved in this case, is still an approved sentence to confinement as contemplated by R.C.M. 305(k).  See United States v. Tester, 59 M.J. 644, 645 (Army Ct. Crim. App. 2003) (citing R.C.M. 1108(a)) (discussing the distinction between deferral and suspension of a sentence to confinement).  Therefore, the convening authority was not required to convert the Mason credit awarded using the listed conversion formula detailed in R.C.M. 1003(b).     

Second, we do not find the parties failed to agree or “agreed to disagree” over application of the agreement to a material term of appellant’s pretrial agreement.  See United States v. Dunbar, 60 M.J. 748 (Army Ct. Crim. App. 2004).  At trial, the judge ensured both the government and appellant understood the plain meaning of the pretrial agreement.  As bargained, appellant received the ninety-five days credit he requested in the agreement and served no additional confinement.  
Finally, we find appellant waived his right to complain about the secondary effect of excess confinement credit not addressed by the pretrial agreement.
  See generally United States v. Acevedo, 50 M.J. 169 (C.A.A.F. 1999).  At trial, defense counsel did not challenge the adequacy of the judge’s award of pretrial confinement credit and did not reveal “any discrepancy between the defense understanding of the potential sentence and that adjudged by the court.”  Id. at 173 (citations omitted).  In addition, defense counsel failed to object to the government’s post-trial proposal for granting appellant eight days credit.  Neither appellant nor defense counsel asserted in R.C.M. 1105 or 1106 matters “that [applying the eight days credit against the suspended portion of the eleven month sentence to confinement] did not comport with their understanding of the [pretrial] agreement.”  Id. at 173.  Finally, as noted in Acevedo, appellant’s trial defense counsel could have, but did not, submit matters to this court, pursuant to Article 38(c), UCMJ, if the convening authority’s initial action was deficient or in violation of the pretrial agreement.  Id.  Appellant’s counsel did none of those things and we presume he acted appropriately and in accordance with the wishes and understanding of appellant.  Id.
      
CONCLUSION

We have reviewed the remaining assignments of error, to include the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The findings of guilty and sentence are affirmed.  
Judge HOFFMAN and Judge SULLIVAN concur.
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� United States v. Mason, 19 M.J. 274 (C.M.A. 1985) (summary disposition) (appellant awarded pretrial confinement credit for “pretrial restrictions equivalent to confinement”).  





� We find both statements contradicted by the evidence and caution counsel against unsupported statements attributing improper motives to a Staff Judge Advocate (SJA).  


� United States v. Allen, 17 M.J. 126 (C.M.A. 1994) (appellant awarded pretrial confinement credit for time spent in actual pretrial confinement).





� The defense counsel specifically disclaimed any violation of R.C.M. 305(k).  Restriction tantamount to confinement does not necessarily trigger the application of R.C.M. 305 or the conversion of excess confinement credit.  See generally United States v. Regan, 62 M.J. 299, 302 (C.A.A.F. 2006). 





� In addition to the requirement of suspending for twelve months any confinement in excess of “time served,” the pretrial agreement also required the convening authority to defer all suspended confinement, defer adjudged forfeitures, suspend adjudged forfeitures for six months, defer automatic forfeitures for six months, and waive automatic forfeitures for six months.  It also required the convening authority to suspend for twelve months any fine adjudged.  The agreement permitted approval without suspension of a bad conduct discharge and reduction in grade, but prohibited approval of any other lawful punishment adjudged.  Further, if an unsuspended 


punitive discharge were adjudged, the pretrial agreement also required appellant to


										     


     (continued . . .) 





(. . . continued)


submit a “written request to be placed on appellate leave without pay and allowances” within ten days after trial.  





� Appellant’s lengthy personal submission to this Court pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), is also devoid of any complaint regarding the eight days of Mason credit. 





� Under the circumstances, the terms of the pretrial agreement were highly favorable to appellant.  In addition to the numerous offenses of which appellant was convicted, he was previously punished under Article 15, UCMJ, for assaulting another soldier by hitting him in the head with a flashlight.  Due to appellant’s indebtedness and pending termination of pay under regulations regarding excess leave, his ability to enjoy any “meaningful relief” in the form of a pay credit was apparently speculative at best.  Accordingly, both the staff judge advocate’s proposed solution and lack of objection to the same from appellant and his counsel appear sound and reasonable on these facts.


� Rule for Courts-Martial 305(k) states in pertinent part: 





If no confinement is adjudged, or if the confinement adjudged is insufficient to offset all the credit to which the accused is entitled, the credit shall be applied against hard labor without confinement, restriction, fine, and forfeiture of pay, in that order, using the conversion formula under R.C.M. 1003(b)(6) and (7).





� As the case concerns secondary effects of the sentence credit and not a material pretrial confinement term, we find the military judge did not commit legal error by deferring to the government to propose a post-trial solution to the sentence credit problem.  The military judge, presumed to know the law and apply it correctly, was undoubtedly well aware appellant and his counsel would have the opportunity to


comment or object to any proposed government credit solution as part of the post-trial process.  Nonetheless, we strongly discourage the deferral practice.  Securing 


an agreement between the parties on the record would have protected the rights of appellant and avoided unnecessary appellate litigation.  If there was error on the part of the military judge, we find no prejudice to appellant on these facts.





� In addition to finding no legal error and no prejudice to a substantial right of appellant, this court finds no impropriety in this case on the part of trial defense counsel, the staff judge advocate, or the convening authority. 
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