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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

OLIVER, Senior Judge:
A military judge, sitting as a special court-martial, convicted Appellant, consistent with his pleas, of wrongful appropriation and four specifications of larceny, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921.  The military judge sentenced Appellant to confinement for 90 days, reduction to the lowest enlisted pay grade, forfeiture of $600.00 pay per month for 3 months, and a bad-conduct discharge.  The convening authority approved the sentence as adjudged.  However, consistent with his obligations under a pretrial agreement, he suspended all confinement in excess of 45 days for a period of 12 months from the date of the action.

After carefully reviewing the record of trial, Appellant's single assignment of error, and the Government's response, we conclude that Specifications 4 and 5 under the Charge constitute an unreasonable multiplication of charges and should be consolidated into one specification.  Otherwise, the findings and sentence are correct in law and fact and no error materially prejudicial to the substantial rights of Appellant was committed. See Arts. 59(a) and 66(c), UCMJ.

Facts

The relevant facts were well-established in Prosecution Exhibit 1, a four-page Stipulation of Fact, and in a comprehensive providence inquiry the military judge conducted. 


Appellant began recruit training at Marine Corps Recruit Depot in San Diego in July 2000.  On 4 October 2000, a few days before his graduation from boot camp, Appellant wrongfully took a Marine Corps West Federal Credit Union debit card belonging to another Marine, Private (Pvt) Vidaurri.  Appellant also managed to acquire the personal identification number (PIN) of the card.  The next day, Appellant took the debit card to an automatic teller machine (ATM).  He used Pvt Vidaurri's card and PIN to withdraw $40.00 from Pvt Vidaurri's account.  "[A]lmost immediately" after withdrawing the first $40.00 in cash, Appellant again entered "Quick Cash" to withdraw another $40.00.  Record at 42.  Later that same day, Appellant used the debit card on two more occasions to buy merchandise at the Post Exchange.  The two later purchases totaled over $530.00. 

Unreasonable Multiplication of Charges

In a single assignment of error, Appellant contends that the military judge erred by failing sua sponte to consolidate Specifications 2 through 5 under the Charge on the basis that they represented an unreasonable multiplication of charges.  We agree with his argument in part.


In United States v. Quiroz, 55 M.J. 334, 338 (2001), the Court of Appeals for the Armed Forces approved five non-exclusive factors this Court had developed to determine whether there is an unreasonable multiplication of charges or specifications in any particular case.  These factors are:

   (1) Did the accused object at trial that there was an unreasonable multiplication of charges and/or specifications? 

   (2) Is each charge and specification aimed at distinctly separate criminal acts? 

   (3) Does the number of charges and specifications misrepresent or exaggerate the appellant's criminality? 

   (4) Does the number of charges and specifications unreasonably increase the appellant's punitive exposure?

   (5) Is there any evidence of prosecutorial overreaching or abuse in the drafting of the charges?

Id.  See also United States v. Quiroz, 53 M.J. 600, 608 (N.M.Ct.Crim.App. 2000)(en banc).

We first note that Appellant did not object or request any relief at trial.  Although important, that single factor is not dispositive of the issue.  

We find that the second and third factors above clearly cut in Appellant's favor with respect to Specifications 4 and 5.

While Specifications 2 and 3 are aimed at distinctly separate criminal acts, since they are separated in time and place, the facts establish that the final two specifications occurred almost simultaneously. 

In response to a question from the military judge during the providence inquiry, Appellant said that he withdrew the second $40.00 in cash "almost immediately" after withdrawing the first $40.00.  Record at 42.  On both occasions he used the "Quick Cash" feature on the ATM.  We find that charging Appellant in this manner is not aimed at distinctly separate criminal acts and serves to exaggerate Appellant's criminal culpability.

We view Appellant's actions in this regard as similar to a thief who, while rummaging through another Marine's desk drawer where he knows he keeps some cash, comes across a $20.00 bill.  He continues to rummage through the drawer and finds three more $20.00 bills before departing.  We submit that it would be improper and unreasonable to charge the thief in such case with a separate criminal offense each time he removed a bill from the drawer.  Instead, the appropriate way of charging such a criminal undertaking would be as a single larceny of $80.00.  In such a case the larceny "should be alleged in but one specification."

Manual for Courts-Martial, United States (2000 ed.), Part IV, ¶ 46(h)(ii).

On the other hand, had the barrack's thief in our example, or Appellant in this case, returned a few hours later or the next day to remove more money from the drawer or the account, it would have been perfectly proper to charge him with a separate larceny offense.  In such case, we find that the larcenies would not long have been "committed at substantially the same time and place."  Id.  

In the instant case, we find that it was appropriate to charge Appellant separately for wrongfully using another Marine's debit card to make the two additional purchases on the same day as the cash withdrawals.  The difference is that, during the time that Appellant "shopped" for items of interest to him, whether uniform and personal clothing items or a watch that he had to have "sized," he had ample time to reflect on his criminal activities.  Each time he put down the debit card in payment for his ill-gotten gains, he deceived another individual and made the conscious decision to steal yet again from his victim.  While we acknowledge that it is not always easy to draw the line, we are comfortable in drawing it where we have in this case.

We also find that the fourth factor cuts somewhat in Appellant's favor.  Although the maximum punishment limitations pertaining to special courts-martial capped Appellant's punishment, we find that he should not suffer the prejudice of an unwarranted criminal conviction.  The Supreme Court has observed: 

The separate conviction, apart from the concurrent sentence, has potential adverse collateral consequences that may not be ignored.  For example, the presence of two convictions on the record may delay the defendant's eligibility for parole or result in an increased sentence under a recidivist statute for a future offense.  Moreover, the second conviction may be used to impeach the defendant's credibility and certainly carries the societal stigma accompanying any criminal conviction. . . .  Thus, the second conviction, even if it results in no greater sentence, is an impermissible punishment.  

Ball v. United States, 470 U.S. 856, 865 (1985)(citations omitted).  Moreover, our superior Court has held that an "unauthorized conviction . . . constitutes unauthorized punishment in and of itself."  United States v. Savage, 50 M.J. 244, 245 (1999).  We will remove the unwarranted stigma attendant with this additional conviction by merging Specifications 4 and 5 into one.

In completing our Quiroz analysis, we do not contend that the prosecution acted in bad faith or engaged in abusive tactics in this case.  However, like our learned colleague who chose to write separately, we are concerned about the very real problem of occasional prosecutorial overreaching in cases such as this one. Since Appellant willingly pled guilty, there was no need to charge separately to account for contingencies of proof.  The proper practice here, as in the hypothetical situation of the thief rummaging through another's dresser drawer, is to allege  concurrent thefts "in but one specification."  See MCM, Part IV, ¶ 46(h)(ii).

Of course, nothing prevents trial defense counsel, in representing his or her client zealously, to seek the consolidation of closely-related criminal offenses.  We expect such counsel to do their utmost to pare down the Charges and Specifications their client is facing.  This can be done during the negotiations toward reaching a pretrial agreement, in other pre-trial discussions with the prosecution, and, if necessary, in a motion for appropriate relief before the military judge.  When neither the trial nor defense counsel have taken any such remedial action, we encourage military judges to do so sua sponte in all appropriate cases.  

We conclude that Specifications 4 and 5 are not aimed at distinctly separate acts, but constitute a single course of criminal conduct arising from the intent to steal currency from Pvt Vidaurri's account at an ATM window.  We will provide appropriate relief below.

Decision

Accordingly, we modify Specification 4 to replace the figure, "$40.00," with the figure, "$80.00," and dismiss Specification 5.  We affirm the remaining findings.  After reassessing the sentence under the principles our higher Court articulated in United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986), we affirm the sentence, as approved on review below.   


Judge VILLEMEZ concurs.

FINNIE, Senior Judge (dubitante):

I find little to take exception to with the facts, law, and excellent legal reasoning set forth in the principal opinion and acquiesce in the result.  Nonetheless, I note that paragraph 46h(ii) of the Manual states, “[w]hen a larceny of several articles is committed at substantially the same time and place, it is a single larceny even though the articles belong to different persons.”  As my learned colleague adroitly described, at least two of the larcenies in issue occurred at substantially the same time and place.  Moreover, the thefts were all alleged from the same individual.  Given the circumstances and the Manual’s guidance, I find scarce contrast between overreaching in the exercise of prosecutorial discretion and the Government’s failure to follow the President’s clear guidance in the charging of the separate specifications of larceny in this case.  One or two specifications in toto could have effectively captured and communicated the gravamen of all the appellant’s offenses.  Grouping multiple larcenies, housebreakings, bad-check offenses, drug offenses and similar offenses into a single specification is often a better practice that benefits the Government and the accused.  See United States v. Bradley, 30 M.J. 308, 313 (C.M.A. 1990)(Everett, C.J., concurring in part and dissenting in part).  More concentration devoted to researching the law by the prosecution than the attention given to the admission of pictures of t-shirts and stickers (Prosecution Exhibits 4, 5, 6, 7, 8, 9, and 10) evidencing the appellant’s ill-gotten gains, would have better served the interests of justice in this case.
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