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MEMORANDUM OPINION
-----------------------------------------
SCHENCK, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (two specifications) and failure to go to his appointed place of duty in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886 [hereinafter UCMJ].  Contrary to his plea, the military judge found appellant guilty of desertion in violation of Article 85, UCMJ.  The military judge sentenced appellant to a bad-conduct discharge, confinement for four months, forfeiture of $500 pay per month for four months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced appellant’s confinement to ninety days, but otherwise approved his adjudged sentence.  
 
This case is before the court for review pursuant to Article 66, UCMJ.  We conclude that the stipulation of fact was not “confessional” and that the inquiry required by United States v. Bertelson, 3 M.J. 314, 315-16 (C.M.A. 1977), was unnecessary.
FACTS
In The Specification of Charge I, appellant was charged with desertion terminated by apprehension in violation of Article 85, UCMJ.  He pleaded guilty to the lesser-included offense of AWOL in excess of thirty days in violation of Article 86, UCMJ.  A stipulation of fact with police report documents attached thereto was admitted into evidence during the providence inquiry, with appellant’s specific, express agreement.  In the contested portion of the trial, the government offered only the stipulation and attached police documents to prove appellant’s intent to remain away permanently, which was the sole disputed element in the desertion offense.  Trial counsel then argued that appellant was guilty of desertion.  
In his offer to plead guilty, appellant agreed that the stipulation could be used “to inform the . . . military judge, if tried by military judge alone, of matters pertinent to findings and sentence.”  The stipulation of fact states:  “These facts may be considered by the military judge and any appellate authority in determining the providence of the Accused’s pleas of guilty . . . .”  Counsel also agreed that the stipulation of fact could be used during the contested portion of the trial, stating:
MJ:  Okay.  So what you’re telling me is that what I can do is take the stipulation of fact and that I am to consider that on whether or not he’s guilty of Article 85.  Is that what [the] government’s telling me?  

TC:  Yes, ma’am.

MJ:  As with defense?

DC: Yes, ma’am. 

MJ:  Okay.  So I’ll look at the stipulation of fact.  Does the defense have any evidence on that?

DC:  No, ma’am, not at this moment.   

Later, the military judge asked for argument by trial defense counsel before announcing her findings.  Trial defense counsel responded that appellant was not guilty of desertion, as follows:  “Your honor, after talking with the accused we’ve decided that we’ll just proceed as follows.  We’re not going to present any arguments as far as them trying to prove up the desertion.  We’ll let the stipulation of fact speak for itself, Your Honor.”  At no time did the military judge elicit from appellant his explicit agreement that the stipulation of fact would be used during the trial to prove his guilt to desertion. 
LAW
The elements of desertion are as follows:
(a) That the accused absented himself or herself from his or her unit, organization, or place of duty;

(b) That such absence was without authority;

(c) That the accused, at the time the absence began or at some time during the absence, intended to remain away from his or her unit, organization, or place of duty permanently; and 

(d) That the accused remained absent until the date alleged.

Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM, 2002], Part IV, para. 9b(1).  If an appellant is charged with desertion terminated by apprehension, then the government must also prove, “(e) That the accused’s absence was terminated by apprehension.”  Id.  

Part IV, paragraph 9c(1)(c)(iii), of the MCM, 2002, provides circumstances “from which an inference may be drawn that an accused intended to remain absent permanently.”  Cf. United States v. Webb, 38 M.J. 62, 69 (C.M.A. 1993) (in case of housebreaking with intent to peep, holding intent may be inferred from totality of circumstances).  This list of circumstances includes the following:  a lengthy absence; disposal or attempted disposal of uniform/military property; purchase of a ticket to a distant place; arrest, apprehension, or surrender at a “considerable distance” from duty station; opportunity to “conveniently” surrender but failure to do so; dissatisfaction with military service; statements of intent to desert; pending charges or escape from confinement; preparations indicating no intent to return (for example, financial arrangements); and joining another service without disclosure of status.  MCM, 2002, Part IV, para. 9c(1)(c)(iii).  The following factors tend to negate an inference that an accused intended to remain away permanently:  long and excellent service; valuable personal property left in the unit; and the accused was under the influence of alcohol/drugs while absent.  Id.
“A stipulation practically amounts to a confession when it is the equivalent of a guilty plea, that is, when it establishes, directly or by reasonable inference, every element of a charged offense and when the defense does not present evidence to contest any potential remaining issue of the merits.”  Rule for Courts-Martial [hereinafter R.C.M.] 811(c) discussion.  The R.C.M. discussion accurately summarizes the relevant legal precedents concerning the requirements that must be satisfied before a confessional stipulation is admitted into evidence:

If the stipulation practically amounts to a confession to an offense to which a not guilty plea is outstanding, it may not be accepted unless the military judge ascertains:  (A) from the accused that the accused understands the right not to stipulate and that the stipulation will not be accepted without the accused’s consent; that the accused understands the contents and effect of the stipulation; that a factual basis exists for the stipulation; and that the accused, after consulting with counsel, consents to the stipulation; and (B) from the accused and counsel for each party[,] whether there are any agreements between the parties in connection with the stipulation, and, if so, what the terms of such agreements are.  

Id.; see also United States v. Davis, 50 M.J. 426, 429 (C.A.A.F. 1999); United States v. Dixon, 45 M.J. 104, 107 (C.A.A.F. 1996); Bertelson, 3 M.J. at 315-16; United States v. Kepple, 27 M.J. 773, 776, 780 (A.F.C.M.R. 1988), aff’d, 30 M.J. 213 (C.M.A. 1990) (summary disposition).  A stipulation is not confessional if the defense “contests an issue going to guilt which is not foreclosed by the stipulation.”  R.C.M. 811(c) discussion.  

Essentially, the military judge must ensure that the accused “knowingly, intelligently and voluntarily” consented to admission of a confessional stipulation of fact before the stipulation is admitted into evidence.  Bertelson, 3 M.J. at 315-16; see also R.C.M. 811(c).  A military judge must “expressly communicate to the appellant before accepting his confessional stipulation that under the Manual it could not be accepted without his consent.  Absent such communication, its acceptance constitute[s] error.”  Bertelson, 3 M.J. at 316.  
Moreover, the standard Bertelson inquiry should substantially mirror the Care
 inquiry, which largely addresses many of Bertelson’s requirements.  See Davis, 50 M.J. at 429 (in discussing the Bertelson inquiry, stating that R.C.M. 910(c) incorporates the Care inquiry); United States v. Enlow, 26 M.J. 940, 943 (A.C.M.R. 1988) (explaining that Bertelson inquiry is “‘similar to those mandated for guilty pleas and pretrial agreements.’” (citations omitted)).  However, our superior court has made the following observation in this regard:
[S]ignificant legal differences exist between, on the one hand, pleading not guilty but agreeing to a confessional stipulation and, on the other, pleading guilty.  For instance, in the former case, the accused does not automatically waive all of the constitutional rights that are waived as a matter of law by a plea of guilty; clearly, for example, his plea of not guilty still as a matter of law requires a trial of the facts by the court.  
United States v. Watruba, 35 M.J. 488, 491 (C.M.A. 1992) (reversing guilty findings because “[t]he procedural confusion that resulted from the judge’s ad hoc roadmap through Bertelson simply was too great”); see also Bertelson, 3 M.J. at 316 (requiring “a similar, although not identical, [Care] inquiry”).
DISCUSSION


In appellant’s case, all the necessary elements for desertion are expressly established by the stipulation of fact except for the intent to remain away permanently.  The stipulation of fact and attached police report, taken together with corresponding inferences from the circumstantial evidence, establish beyond a reasonable doubt that appellant did intend to remain away permanently.  These documents reflect, and trial counsel argued, inter alia, the following:  (1) that appellant listed his occupation as a construction worker and not as a soldier, and (2) that he was absent for nine months prior to his apprehension in Seagoville, Texas, a “considerable distance”
 (approximately 160 miles) from his duty station at Fort Hood, Texas.  See, e.g., United States v. Miller, 33 C.M.R. 563, 564-65 (A.B.R. 1963) (affirming guilty findings to two desertion specifications where appellant was, inter alia, apprehended 105 and 180 nautical miles from his place of duty); 
United States v. Privitt, 10 C.M.R. 502, 504-05 (A.B.R. 1953) (affirming guilty finding to desertion where appellant was, inter alia, apprehended 70 miles from the nearest military post); United States v. McLean, 11 C.M.R. 755, 756 (A.F.B.R 1953) (affirming guilty finding to desertion where appellant was, inter alia, apprehended less than 100 miles from his base).  Appellant’s nine-month absence is sufficiently lengthy to support an inference of intent to remain away permanently.  See, e.g., id. (nearly eight months is a “prolonged absence”); Privitt, 10 C.M.R. at 505 (nearly nine months is a “prolonged absence”).  Also, appellant did not voluntarily turn himself in but instead was returned to military control after apprehension by civilian police, who responded to a criminal complaint against appellant.  See id. (finding that apprehension by physical force, inter alia, may establish intent to remain away permanently).  Finally, while appellant was not charged with any UCMJ offenses when he deserted from the Army, at his trial he pleaded guilty to two AWOLs (one terminated by apprehension) which occurred prior to the date of his alleged desertion.  See Miller, 33 C.M.R. at 565 (concluding that evidence of other prior and subsequent AWOLs tending to prove intent to desert may be admitted as exception to general exclusionary rule); Military Rule of Evidence 404(b).
  
Based on facts strikingly similar to appellant’s case, in 1988 our sister service court in United States v. Kepple held that a stipulation of fact was not confessional in a desertion case because the stipulation did not conclusively establish Airman Kepple’s intent.  27 M.J. at 780.  Like appellant’s case, neither party in Kepple presented additional evidence; they merely argued inferences raised from the stipulation of fact.  Id. at 774.  Also, the military judge failed to caution Airman Kepple that the stipulation could amount to a confessional plea.  Id.  A variation of this failure occurred in appellant’s case.
  The Air Force Court of Military Review held as follows:  “Unless the stipulation itself admits every element and no further evidence is required from the Government for a finding of guilty, the stipulation is not ‘confessional’ and a Bertelson inquiry is not mandatory.”  Id. at 779 (emphasis in original).  Our superior court in its summary disposition of Kepple affirmed the Air Force’s decision in 1990, stating:  “[W]e hold that the stipulation of fact in this case did not conclusively establish appellant’s intent to permanently absent himself from his unit.  Therefore, we conclude that the Court of Military Review was correct in ruling that the stipulation of fact was not confessional in nature.”  30 M.J. at 213 (citations omitted); see also Dixon, 45 M.J. at 107.  
As our superior court found in Dixon in 1996, the intent element of an offense is not “‘effectively’ established” where the stipulation of fact does not address intent and that issue is contested.  Id. at 105 (citations omitted).  Therefore, the military judge in Dixon did not err by failing to conduct a Bertelson inquiry because all the elements of the offense were not included in the stipulation of fact; the intent to remain away permanently was absent from the stipulation.  Id. at 107-08; see also United States v. Wilson, 20 U.S.C.M.A. 71, 72-73, 42 C.M.R. 263, 264-65 (1970) (holding stipulation’s silence on intent to remain away permanently rendered stipulation non-confessional).  
Although concluding that the stipulation of fact in appellant’s case was not confessional will result in an unexpected outcome because the evidence supporting the findings of guilty is based solely on the stipulation,
 the facts in Kepple are indistinguishable from the instant case.  Accordingly, we find that the stipulation of fact in appellant’s case was not confessional and hold that the corresponding Bertelson inquiry was not required.  See Kepple, 30 M.J. 213.
In any case, even if the stipulation in this matter was confessional, the underlying protections of the Bertelson inquiry were substantially met.  See United States v. Craig, 48 M.J. 77, 80 (C.A.A.F. 1998); Watruba, 35 M.J. at 497 (Gierke, J., dissenting).  Appellant and his counsel signed the stipulation of fact as part of a pretrial agreement with the convening authority.  The parties agreed that the facts and items referenced in the stipulation were “true, susceptible of proof, and . . . admissible at trial.”  Prior to admitting the stipulation of fact into evidence, the military judge explained to appellant that he was not required to enter into the stipulation and that he should do so only if he believed it was in his best interest.  Moreover, trial defense counsel expressly consented to the use of the stipulation during the trial on the contested desertion charge.  Prior to deliberations on findings, trial defense counsel also told the military judge, “We’ll let the stipulation of fact speak for itself.”  The military judge made only two minor omissions during the providence inquiry.  First, she failed to elicit from appellant his consent to use the stipulation to adjudicate the merits of the contested charge.  Second, although the military judge failed to explain that the stipulation, alone, was sufficient to establish appellant’s guilt to desertion without further evidence, that is, that the stipulation of fact was confessional, appellant has not asserted that he was surprised when the stipulation of fact was used as evidence of his desertion.  
We have considered the matters asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  
The findings of guilty and the sentence are affirmed.


Judge BARTO and Judge MOORE concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR. 







Clerk of Court 
� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  





� MCM, 2002, Part IV, para. 9c(1)(c)(iii).  





� We note that a military judge must deny an R.C.M. 917 motion for a finding of not guilty if “some evidence which, together with all reasonable inferences and applicable presumptions, could reasonably tend to establish every essential element of an offense charged.”  R.C.M. 917(d).  Had the defense made such a motion at appellant’s trial, the stipulation of fact, attached documents, and all reasonable inferences taken therefrom would have met the government’s burden for such motion.    





� The military judge also did not advise Airman Kepple whether the stipulation of fact could be used to prove desertion.  Id. 


� Concerns that gave rise to the Bertelson decision and its progeny are no longer extant.  See Watruba, 35 M.J. at 495 (Crawford, J., dissenting).  In particular, the prohibition against admitting confessional stipulations into evidence has been removed from the MCM.  Id. at 494.  The President now merely requires that “the military judge must be satisfied that the parties consent to its admission” before a stipulation is admitted into evidence.  R.C.M. 811(c).  As such, our superior court should take this opportunity to reexamine the vitality of, and the necessity for, the rule announced by a divided court in Bertelson.   





PAGE  
8

