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MEMORANDUM OPINION AND ACTION ON APPEAL

BY THE UNITED STATES FILED PURSUANT TO 

ARTICLE 62, UNIFORM CODE OF MILITARY JUSTICE

-------------------------------------------------------------------------
ZOLPER, Judge:


Having considered the entire record of the Article 39a, Uniform Code of Military Justice [hereinafter UCMJ], session, the military judge’s findings, and oral argument by the parties, the government’s timely appeal under Article 62, UCMJ, 10 U.S.C. § 862, is hereby granted.  The military judge’s decision to suppress Prosecution Exhibits (PE) 1 through 3 is vacated.
FACTS
The accused, Specialist (SPC) Ivan Aguilar (appellee), was charged with indecent assault of SPC L.D. by touching her genital area, breast, and buttocks and forcibly taking her hand and placing it on his genital area, with intent to gratify his sexual desires.  After arraignment, appellee’s trial defense counsel moved to suppress PEs 1 through 3, which comprise appellee’s DA 3881 rights waiver form, appellee’s statement to Criminal Investigation Command (CID), and a diagram used during the interrogation.
 
On 17 September 2007, the military judge conducted an Article 39a, UCMJ, hearing on the suppression motion.  The military judge considered the testimony of:  Sergeant First Class (SFC) Andrew T. Starry (a Special Agent (SA) with CID); Sergeant (SGT) Joshua Bain; SFC Christopher Stansbury; and appellee.  In addition, the military judge considered the defense suppression motion and documents attached thereto, including:  (1) SGT Joshua Bain’s sworn statement, dated 17 July 2007; (2) SGT Bain’s sworn statement, dated 13 September 2007; (3) SGT Edgard Soto-Aguilar’s sworn statement, dated 9 September 2007; (4) SFC Stansbury’s sworn statement, dated 7 September 2007; (5) three pages of CID investigative report files; and (6) a diagram of an armored vehicle.  The military judge also considered the government response to the defense motion, and documents attached thereto, including:  (1) appellee’s sworn statement dated 17 July 2007; (2) a diagram made by SA Starry and used during the interrogation; and (3) the DA 3881 form, rights waiver signed by appellee.  
The military judge suppressed PEs 1 through 3, finding appellee’s statement was not voluntary under the facts and circumstances in which it was given.  As detailed more fully below, the military judge found the length of the interview, between nine and ten hours, and appellee’s lack of sleep “made for a setting that was not conducive to the taking of a knowing and voluntary statement.”  She determined the government violated appellee’s privilege against self-incrimination.  
Military Judge’s Findings of Fact

   On 22 September 2007, the military judge denied a government request for reconsideration and supplemented her essential findings on the motion to suppress the appellee’s statement.  Those findings of fact and conclusions of law are reproduced here in toto, as they are the foundation upon which this Court’s decision rests.
The accused was taken to the CID office at Camp Taji, Iraq on 17 July 2007 between 0130 hours and 0200 hours.  He was questioned regarding allegations of indecent assault made by SPC L.D., which were alleged to have occurred at approximately 2130 hours on 16 July 2007.

The accused’s MOS [military occupational specialty] is 11B [infantryman] and he had just completed a [ten] hour shift, outside the wire as a gunner in an ASV [Armored Support Vehicle].  The shift prior to that one was [nineteen] hours, with approximately [seven] hours of downtime in between shifts.  
The accused was read his rights under Article 31(b) [UCMJ] and [Fifth] Amendment rights at about 0245 hours on 17 July 2007.  The accused’s watch was taken away during a frisk/search at this time and so, he was not aware of the time during his interrogation.  There was no clock in the interrogation room.

The rights warning/waiver certificate, DA Form 3881 [PE1] shows a time of 0410 hours with initials above.  The accused claims these are not his initials and he does not recall initialing above the time, nor does he recall what time he completed this form.  The written statement of the accused [PE 2] states it was taken at 1010 hours, but the accused is also not sure of the time of the statement either.  Investigator [SA] Starry stated that his watch was the one used to determine the times that were written into both forms.  I find that the actual time this statement was completed and signed was after 1200 hours on 17 July 2007, because SGT Joshua Bain, the accused’s escort stated that the accused was still in the interrogation room when he began giving his own statement at about 1200 hours.  It was not until SGT Bain had completed his own statement, close to 1300 hours, that the accused was out of the interrogation room and sitting in the waiting room.  

The accused was released to his escort at 1300 hours.  I find that he had been at the CID office for about [eleven] hours total from the time he arrived until when he was allowed to leave.  The accused had [three] or [four] bathroom/coffee breaks, lasting from [five-fifteen] minutes each.  The accused did not have anything to eat during this entire time.  

The narrative portion of the statement made by the accused was typed by him.  The questions and answers were typed by [SA] Starry.  The narrative portion of the statement makes no admissions of any misconduct.  Several of the questions and answers portion of the statement, on the second page, make admissions of some misconduct.  The contradictions between the two parts of the statement are significant enough to have warranted a change to one or the other to make this a credible statement.  When asked why he signed this statement with the discrepancies, the accused replied that by the time he signed he “just wanted to get out of there and get some sleep.”  [SA] Starry stated that the accused informed him early in the interrogation that he was tired.
The accused also stated that he got tired of arguing with [SA] Starry about his responses to questions and said he just gave up.  The accused made some corrections to the statement during the course of the interrogation.  SFC Christopher Stansbury, a witness who was called in to give a statement, said he heard the [special agent] yelling at the accused during the interrogation.  I find that the length of the interrogation and the accused’s lack of sleep wore him down over the course of the [ten] hour interrogation.

The accused testified for the purposes of this motion to suppress only.  The accused’s intelligence level appeared to be below average as indicated by his responses to questions and his inability to quickly understand what was being asked of him.  Many of his replies to questions were either non-responsive or counsel or the Court had to rephrase questions so that he could understand what was being asked.  Although the accused’s intellect was low, the Court found his responses to be truthful.  The accused was not even aware that he had made admissions of guilt in his statement until he was confronted by members of his unit.  

[SA] Starry stated that there were signs posted in the interrogation room which stated that the room was monitored by audio/video feed.  The accused stated that he believed that the interview was being recorded by both audio and video recording devices and that these records would show that he spent most of the interrogation discussing how this whole incident could have been an accident.  The interrogation was not recorded by audio or video recording devices.  

Military Judge’s Conclusions of Law
Based on her findings of fact above, the military judge made the following conclusions of law:

The accused was in custody and subject to questioning by CID from 0200 hours until after 1200 hours, a total of over [ten] hours.  The accused was properly read his rights under Article 31 [UCMJ].  However, the length of the interview and the lack of sleep of the accused and his low intellect made for a setting which was not conducive to the taking of a knowing and voluntary statement.  Mil. R. Evid. 304(c)(3).

Given the prior work schedule of the accused, getting little sleep the few days preceding the interrogation, combined with the length of the interrogation, I conclude that the statement was not made voluntarily.  Under the totality of the circumstances, his will was easily overborne by these factors as well as his low intellect.  The will of the accused was worn down by exhaustion, the length of the interrogation and his low intellect.  Although I find that this constitutes unlawful coercion, I also find that there was no mal-intent [sic] on the part of [SA] Starry in the taking of the accused’s statement.  
LAW
Standard of Review
Our court reviews a military judge’s ruling on the suppression of evidence for an abuse of discretion.  United States v. Datz, 61 M.J. 37, 42 (C.A.A.F. 2005).  This means that in the course of our review, we conduct a two-part analysis whereby we examine the military judge’s findings of fact using a clearly-erroneous standard and her conclusions of law de novo.  United States v. Rodriguez, 60 M.J. 239, 246 (C.A.A.F. 2004).

When ruling on government interlocutory appeals made pursuant to Article 62(b), UCMJ, our court “may act only with respect to matters of law.”  We may not make additional findings of fact; rather, “[o]n questions of fact, [our] court is limited to determining whether the military judge’s findings are clearly erroneous or unsupported by the record.  If the findings are incomplete or ambiguous, the ‘appropriate remedy . . . is a remand for clarification’ or additional findings.”  United States v. Lincoln, 42 M.J. 315, 320 (C.A.A.F. 1995) (quoting United States v. Kosek, 41 M.J. 60, 64 (C.M.A. 1994)).  This court may not “find its own facts or substitute its own interpretation of the facts.”  United States v. Cossio, 64 M.J. 254, 256 (C.A.A.F. 2007) (citing United States v. Mizgala, 61 M.J. 122, 127 (C.A.A.F. 2005)).  However, we review questions of law de novo.  Kosek, 41 M.J. at 63; United States v. Rittenhouse, 62 M.J. 509, 511 (Army Ct. Crim. App. 2005).
Voluntariness

The Fifth Amendment to the United States Constitution states:  “No person 

. . . shall be compelled in any criminal case to be a witness against himself.”  Article 31(a), UCMJ, further provides that “[n]o person subject to this chapter may compel any person to incriminate himself or to answer any question the answer to which may tend to incriminate him.”  To protect these rights, Military Rule of Evidence [hereinafter Mil.R.Evid.] 304 provides that “an involuntary statement or any derivative evidence therefrom may not be received in evidence against an accused.”  If the accused moves to suppress a statement under Mil R. Evid. 304, the prosecution has the burden of establishing the admissibility of the statement, and the military judge must find by a preponderance of the evidence that a statement by the accused was made voluntarily before it may be received into evidence.  Mil R. Evid. 304 (d)(4)(e).  A statement is “involuntary” for the purposes of Mil R. Evid. 304 if it is obtained in violation of the self-incrimination privilege or due process clause of the Fifth Amendment, Article 31, UCMJ, or through the use of coercion, unlawful influence, or unlawful inducement.  Mil. R. Evid. 304(c)(3).  

Voluntariness of a confession is a question of law reviewed de novo. United States v. Bubonics, 45 M.J. 93, 95 (C.A.A.F. 1996) (citing Arizona v. Fulminante, 499 U.S. 279, 287 (1991); United States v. Martinez, 38 M.J. 82, 86 (CMA 1993); S. Childress & M. Davis, 2 Federal Standards of Review §§ 2.14, 11.13 (2d ed. 1992).  The necessary inquiry is whether the confession is the product of an essentially free and unconstrained choice by its maker.  If, instead, the maker’s will was overborne and his capacity for self-determination was critically impaired, use of his confession would offend due process.  Bubonics, 45 M.J. at 95, citing Culombe v. Connecticut, 367 U.S. 568, 602, (1961).
In determining whether a defendant's will was overborne in a particular case, this court assesses the totality of all the surrounding circumstances ( both the characteristics of the accused and the details of the interrogation.  Schneckloth v. Bustamonte, 412 U.S. 218, 226 (1973).  In assessing the totality of the circumstances, we will look to factors such as:  the mental condition of the accused; his age, education, and intelligence; the character of the detention, including the conditions of the questioning and rights warning; and the manner of the interrogation, including the length of the interrogation and the use of force, threats, promises, or deceptions.  United States v. Bresnahan, 62 M.J. 137, 141 (C.A.A.F. 2005) (citing United States v. Ellis, 57 M.J. 375, 379 (C.A.A.F. 2002)); United States v. Sojfer, 47 M.J. 425, 429-30 (C.A.A.F. 1998).


In Colorado v. Connelly, 479 U.S. 157, 166 (1986), the Supreme Court overturned the suppression of a confession as “involuntary” in violation of the due process clause of the Fourteenth Amendment, where there was no predicate of coercive police activity.  In Connelly, the confessor suffered from a mental illness that impacted his volition (termed by his counsel as his rational intellect and “free will”).  The Colorado Supreme Court upheld suppression of the confession but found the police had done nothing wrong or coercive in securing the confession.  479 U.S. at 166.  The Supreme Court, in overturning the suppression of the confession, declined to expand “voluntariness” to require that courts determine a defendant’s motivation for providing a statement in the absence of government coercion.  Id. at 165-166.   The Court of Military Appeals, now the Court of Appeals for the Armed Forces (CAAF), recognized the same predicate of “coercive police activity” when that court suppressed a confession in Martinez, supra.
DISCUSSION
We grant the government’s appeal and vacate the decision of the military judge.  We base our judgment on four determinations:  (a) the military judge abused her discretion and erred as a matter of law when she included a knowledge element in her analysis of voluntariness; (b) the military judge abused her discretion and erred as a matter of law when she determined that appellee’s will was overborne and (by implication) his statement was the product of unlawful coercion; (c) the military judge made clearly erroneous findings of fact, which were not supported by the record; (d) exercising our powers of review and applying the correct findings of fact to the correct law, we must hold that appellee’s statements were voluntary.  

(a) The military judge abused her discretion and erred as a matter of law when she included a knowledge element in her analysis of voluntariness.
The military judge misinterpreted Mil. R. Evid. 304.
  When the military judge announced her findings she said, “[T]he length of the interview … was not conducive to the taking of a knowing and voluntary statement.”  She repeated the words “knowing and voluntary statement” in her essential written findings.  In making these findings, the military judge was applying an incorrect legal standard.  Mil. R. Evid. 304 has no “knowing” element.  The test under Mil. R. Evid. 304 is instead a test of voluntariness.

An unknowing statement may have little weight as evidence, but this is a matter for the trier of fact on the merits at trial.  Although the defendant’s statement might be voluntary, the defense can still present evidence on the merits that appellant was tricked into signing a statement other than the one he believed he was signing.  The Supreme Court observed in Connelly, “even if a confession may be constitutionally ‘voluntary’ due to absence of ‘coercive police activity,’ the confession nonetheless ‘might be proved to be quite unreliable [due to the mental state of the suspect], but this is a matter to be governed by the evidentiary law of the forum, and not by the Due Process Clause…”  479 U.S. at 167 (citation omitted).  See generally United States v. Gipson, 24 M.J. 246, 251 (CMA 1987) (“For any type of evidence to have logical relevance [in the context of Mil R. Evid. 401,] … some degree of reliability is implicit.”); see also Mil R. Evid. 403 (“Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice. …”).  Martinez, 38 M.J. at 86.

(b) The military judge abused her discretion and erred as a matter of law when she determined that appellee’s will was overborne and (by implication) his statement was the product of unlawful coercion.

The military judge erred as a matter of law in failing to specify what governmental action constituted “unlawful coercion” necessary to render the statement involuntary.  The military judge concluded that the circumstances of the interrogation resulted in an unlawful coercion, but at the same time determined that there was “no mal-intent [sic] on the part of [SA] Starry in the taking of [appellee]’s statement.”  The factual finding contradicts the military judge’s conclusion of “unlawful coercion” and is therefore an abuse of her discretion. 
In Bresnahan, the CAAF considered two factors in determining voluntariness under the totality of the circumstances:  the individual (accused) making the statement and the conduct of the investigators.  62 M.J. at 141.  Absent police misconduct causally related to the confession, there is simply no basis for concluding that any state actor has deprived a criminal defendant of due process of law in the taking of the confession.  Where interrogators have turned to more subtle forms of psychological persuasion, courts have found the mental condition of the defendant a more significant factor in the “voluntariness” calculus.  Connelly, 479 U.S. at 164, citing Spano v. New York, 360 U.S. 315 (1959).  But a defendant’s mental condition, by itself and apart from its relation to official coercion, cannot support a finding of involuntariness.  Id.

 Suppression of a statement taken involuntarily deters misconduct by military law enforcement and draws a line they must not cross in the future.  Excluding evidence seized in violation of the Constitution serves to substantially deter future violations of the Constitution.  See United States v. Leon, 468 U.S. 897, 906-07 (1984).  The aim of the requirement of due process is not to exclude presumptively false evidence, but to prevent fundamental unfairness in the use of evidence, whether true or false.  Lisenba v. California, 314 U.S. 219, 236 (U.S. 1941).
The facts of this case are logically similar to those addressed in Connelly.  Both cases lack a showing of police misconduct.  Here, the special agent did little more than take the statement following conventional interview and interrogation procedures.  Indeed, the techniques employed in this case do not appear significantly different from the unobjectionable interrogations undertaken daily by military law enforcement.  The difference between appellee, and the accused in Connelly, is appellee in this case was tired not mentally ill.  The military judge’s conclusion of law, like the approach of the Supreme Court of Colorado in Connelly, failed to recognize the essential link between coercive activity of the government, on the one hand, and a resulting confession by a defendant, on the other.  Upholding the suppression of appellee’s statement would expand the rationale of voluntariness cases into a far-ranging requirement that courts must divine a defendant’s motivation for speaking or acting as he did, even though there was no claim that governmental conduct coerced his decision.  See Connelly, 479 U.S. at 165-66.     

More recently, the Navy-Marine Court of Criminal Appeals, held a confession in a murder case voluntary in similar circumstances.  United States v. Campbell, No. 04-00093, 2007 CCA Lexis 107 (N.M. Ct. Crim. App. March 29, 2007) (unpub.).  In Campbell, an appellant was in custody for fourteen hours, interrogated for seven and one-half hours, and had only three hours of sleep prior to reporting for duty.  The murder victim was shot at approximately 0400 on 4 May 2001.  The appellant was first interviewed as a suspect at 1100 on 4 May 2001, after being up most of the previous night drinking with the victim.  After initially denying involvement, he ultimately confessed and signed a sworn statement at 0131 on 5 May 2001.  Appellant was dehydrated from his prior alcohol consumption, and tired as a result of a lack of sleep.  During the course of the interrogation, the Navy Criminal Investigation Service (NCIS) agents tore up his first sworn statement (actually they tore up a copy), in which the appellant denied his involvement.  The NCIS agents told him he was lying to them when they torn up his statement.  The agents also informed him the maximum punishment for premeditated murder was “the needle” and tried to convince him his only way out was to confess and hope his commanding officer was lenient.  Although offered food and beverages throughout the entire fourteen-hour custody period, the appellant declined the majority of the offers.  


The Campbell Court concluded that under the totality of the circumstances the statement was voluntary.  They found there were no threats of physical harm, the appellant was “old enough and intelligent enough to make an informed waiver of his rights, and that his waiver was voluntary.”  CCA LEXIS 107, at *9.  Additionally, the NCIS agents’ interrogation tactics were not inherently coercive and did not overcome the appellant’s will to resist.  Id.
The appellant in Campbell, like appellee, experienced custody and interrogation of a similar length.  The appellant in Campbell was also tired and coming off little sleep. The case differs in that the NCIS used outwardly aggressive interrogation methods to convince the appellant to confess to a murder.  Nevertheless, under the totality of the circumstances, the Navy-Marine Court found the statement was still a voluntary choice and not the product of “unlawful coercion.”  In the case at bar, the military judge accepted appellant’s retrospective claims that he was actually too tired to participate in making a statement to CID.  In the absence of any illegal or egregious conduct by the special agent, circumstances markedly less aggressive than the actions of NCIS described in Campbell, the military judge still found “unlawful coercion.”  This was error.

(c) The military judge made clearly erroneous findings of fact which were not supported by the record.

The military judge concluded that the appellee was, “worn down” by the interrogation and eventually acquiesced to SA Starry by making incriminating admissions.  Although there is no question that appellant was tired, there is no evidence in the record that he acquiesced to SA Starry’s version of events.  The military judge found that the sworn statement had two parts, the first wherein the appellee denied touching the victim, and the second, wherein he admitted touching the victim.  The military judge concluded the two parts should have been reconciled.  She states, “[t]he contradiction between the two parts of the statement are significant enough to have warranted a change to one or the other to make this a credible statement.”  There is no requirement in the law for a sworn statement to be credible or that it presents a cohesive unified storyline.  Determining credibility is the role of the trier of fact when considering what weight to give a statement admitted into evidence under Mil. R. Evid. 304(e)(2), not the role of the military judge as a matter of law in determining voluntariness.  

We find no reason to reject the military judge’s factual conclusions that appellee was tired and went through a long custody and interrogation.  However, her findings are deficient in specifying what CID action, if any, compelled appellee to write and sign a statement that he now states was involuntary.  The military judge did not find the investigators subjected appellee to any force, threats, promises, deceptions, or unlawful tactics that would compel this Court to uphold the suppression of the statement.  

The appellee apparently did know he was signing a statement.  He was not incoherent or unconscious.  The military judge did not conclude the police deliberately took advantage of appellee’s fatigue to trick him into signing a false confession or a statement he otherwise did not want to sign.  There was no evidence SA Starry promised appellee that he could leave and go to sleep if he gave a statement, or demanded appellee give a statement before he could be released.  Consistent with Connelly, the government had no requirement to show a proper motivation for appellee to sign a statement.  In her findings, the military judge does not explain what CID action constituted “unlawful coercion.” 

(d) Application of the Correct Findings of Fact to the Correct Law 

Despite these errors, the record is sufficiently developed to make proper findings without remanding the case for further fact-finding.  We find by a preponderance of the evidence that appellee signed a DA 3831 form waiving his Article 31 rights and then gave a sworn statement because he intended to do so.  The evidence of voluntariness this demonstrates so strongly outweighs the cited circumstances of appellee’s fatigue and low intelligence that we find the military judge’s conclusion erroneous as a matter of law.  For example, appellee admitted to the military judge he was satisfied with the statement.  He conceded, “I trusted [SA Starry] so I didn’t really go back and word for word read it.  I just kind of glanced at it . . .  I trusted the man, and when I saw the last question and answer, ma’am, I was satisfied.”  Although, appellee did characterize his interrogation as “battling it out” with SA Starry, he also told the military judge there was “cooperation” and “I was working with [SA Starry].”  
Appellee said SA Starry was an “okay guy”; “I didn’t hold any grudges against him”; and “I trusted him.”  Moreover, appellee repeatedly claimed he left the interrogation “feeling okay” and agreed he was “feeling pretty good about [his] statement.”  Appellee’s own account of how he came to provide the statement, therefore, does not either objectively or subjectively suggest an accused deliberately “worn down” so that his will was overborne by coercion, or law enforcement misconduct.  His testimony reveals he intentionally agreed to cooperate and give a written, sworn statement and walked away from CID satisfied with his decision.  

Appellee conceded he had the chance to review his statement before signing it.  His intentional decision to sign the statement without reading it was not the product of unlawful coercion.  Consistent with the Supreme Court’s finding in Connelly, SA Starry was not required to demonstrate appellee’s proper motivation when appellee signed his statement.  Only if we were to establish a brand new constitutional right – the right of a criminal defendant to confess to his crime only when totally rational and properly motivated ​​( could [appellee’s] present claim be sustained.  Connelly at 484.  Signing the statement was merely a bad decision appellee now regrets and wishes to change.  A bad decision is not necessarily an involuntary decision.  

CONCLUSION
The military judge’s conclusions of law are unsupported by the record and are erroneous as a matter of law.
  There were no findings of unfair or coercive activity by SA Starry and under the circumstances appellee’s will was not overborne by fatigue and low intelligence.  Applying the correct law to the correct facts, the Court concludes appellee voluntarily signed a statement he chose to make.  The record supports a finding that appellee knew what he was doing when he voluntarily waived his rights and intentionally signed a statement.  The military judge’s ruling regarding PEs 1 through 3 is vacated.  The court-martial of the accused may proceed in accordance with R.C.M. 908(c)(3).

Senior Judge GALLUP and Judge MAGGS concur.
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� Although these documents and those listed below appear in the record of trial prepared by the government, none are marked “PE for ID” or “Appellate Exhibit.”  The Court determined their identity from their descriptions on the record. Prior to returning this record for further review, the government must properly mark and account for all exhibits.


� The rule defines a statement as “involuntary” if it is obtained in violation of the self-incrimination privilege or due process clause of the Fifth Amendment, Article 31, UCMJ, or through the use of coercion, unlawful influence, or unlawful inducement.  Mil. R. Evid. 304(c)(3).  





� Although not properly before this Court in the government appeal, we note appellee claimed, after signing his DA 3881 rights waiver form, he requested a lawyer.  Questioned on rebuttal, SA Starry testified appellee never asked for legal counsel (R. 125).  The military judge did not clarify the conflicting testimony on the record nor resolve this alleged claim of denial of counsel in her ruling on the motion.
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