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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PRICE, Senior Judge:


The appellant stands convicted, pursuant to his pleas, of knowingly receiving, through his personal computer, visual depictions of minors engaged in sexually explicit conduct, and knowingly possessing computer files containing images of child pornography, in violation of 18 U.S.C. §§ 2252 and 2252A(a)(5) respectively, as assimilated by Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934.  A military judge sitting as a general court-martial sentenced the appellant to confinement for six months, reduction to pay grade E-1, forfeiture of $250.00 pay per month for six months, and a bad-conduct discharge.  The convening authority approved the sentence as adjudged.


The appellant contends his guilty pleas were improvident because these Title 18 statutes violate the freedom of expression clause of the First Amendment to the U.S. Constitution.  He further contends that the military judge erred in accepting the pleas without determining that the pleas were provident and without determining that the appellant possessed the requisite mens rea for these offenses.


We have carefully considered the record of trial, the assignments of error, and the Government's response.  We conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Facts


The appellant participated in an Internet chat room on his personal computer in his barracks.  Another participant in the chat room posted a web site name that attracted the appellant's attention.  He decided to click on that web site.  The web site featured over one hundred pictures of child pornography.  The appellant viewed the pictures and saved them to his computer hard drive and to a 100-megabyte zip disk, which he kept in a secretary in his barracks room.  Later, his roommate inadvertently saw some of the pictures on the appellant's computer and reported the appellant to the chain of command.  When approached by the Naval Criminal Investigative Service, the appellant consented to a search of his room and computer.  The appellant also signed a written confession.

Federal Child Pornography Statutes and 

Ashcroft v. Free Speech Coalition


The appellant questions the constitutionality of the two federal statutes upon which the Government relied in this case.  The Protection of Children Against Sexual Exploitation Act of 1977 (Protection of Children Act), 18 U.S.C. §2251, et. seq., as amended, prohibits the transfer, receipt, or possession of visual depictions of minors engaged in sexually explicit conduct.  The Child Pornography Protection Act (CPPA) of 1996, 18 U.S.C. 

§ 2252A, as amended, prohibits similar conduct involving images of "child pornography."

In Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), decided after the trial in this case,PRIVATE "TYPE=PICT;ALT=Jump to previous core term" the U.S. Supreme Court found that some language within 18 U.S.C. § 2256 (Protection of Children Act), defining child pornography, unconstitutionally infringed upon free speech.  Specifically, the Supreme Court found that the language of § 2256(8)(B), proscribing an image or picture that "appears to be" of a minor engaging in sexually explicit conduct, and the language of § 2256(8)(D), sanctioning visual depictions that are "advertised, promoted, presented, described or distributed in such a manner that conveys the impression that the material is or contains a depiction of a minor engaging in sexually explicit conduct," were overly broad and, therefore, unconstitutional.  Free Speech Coalition, 535 U.S. at 256, 258.  Nonetheless, the Supreme Court left intact other provisions of the Act prohibiting pornography involving actual children.  Id. at 242, 246. 


This assignment of error is based on the Ashcroft decision.  For the first time on appeal, the appellant claims that the First Amendment guarantee of freedom of expression protects him from prosecution "when it has not been shown beyond a reasonable doubt that the images depict real as opposed to virtual or 'morphed' minors."  Appellant's Brief of 26 Jun 2002 at 6.  The appellant also argues that "he is not guilty of any overt acts to print, publish, disseminate, or otherwise use the images, except to view them alone in private on one occasion."  Id.  


With respect to the latter argument, the Government did not charge or attempt to prove that the appellant knowingly disseminated or otherwise used the images.  While relevant in determining an appropriate sentence, the absence of dissemination or other use of the images has nothing to do with our determination of the providence of the appellant's pleas. 

As to the first argument, the appellant entered unconditional pleas of guilty to the charges and specifications.  In cases where the appellant, on appeal, attacks the proof of the factual basis for the charged elements of the offense, our superior Court has stated that:

[I]n the guilty-plea context, the Government does not have to introduce evidence to prove the elements of the charged offense beyond a reasonable doubt; instead, there need only be "factual circumstances" on the record "which 'objectively' support" the guilty pleas.

United States v. James, 55 M.J. 297, 300 (2001).  In James, the appellant alleged that there was no actual proof that the persons depicted in the sexually oriented pictures were minors.  In holding that his pleas were provident, our superior Court noted, that the appellant actually admitted that the pictures were of minors.  It also considered the actual pictures that were part of the record.  Finally, the Court said that "[v]iewed in its entirety, we conclude that the factual circumstances reflected in the record 'objectively support' appellant’s guilty pleas."  Id. at 301.  To "determin[e] the providence of [an] appellant’s pleas, it is uncontroverted that an appellate court must consider the entire record in a case."  United States v. Falk, 50 M.J. 385, 389 (1999); see also United States v. Johnson, 42 M.J. 443, 445 (1995). 

The general standard of review for a guilty plea challenged on appeal is whether the record reveals a substantial basis in law and fact to question the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  The rejection of a guilty plea must overcome the notion that the plea waives any objection as to the factual issue of guilt concerning the offense in question.  Rule for Courts-Martial 910(j), Manual for Courts-Martial, United States (2000 ed.).  The only exception to the general rule of waiver is when an error materially prejudicial to the substantial rights of an accused occured.  Art. 59(a), UCMJ. 

Before accepting a guilty plea, the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.  United States v. Faircloth, 45 M.J. 172, 174 (1996); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  Mere conclusions of law recited by the accused are insufficient to provide the requisite basis in fact.  United States v. Outhier, 45 M.J. 326, 331 (1996)(citing United States v. Terry, 21 C.M.A. 442, 45 C.M.R. 216 (1972)).  In short, "the accused must be convinced of, and able to describe all the facts necessary to establish guilt."  R.C.M. 910(e), Discussion.


As we consider the entire record, we first note that the military judge correctly explained the elements of the offenses, including the advice as to Specification 1 that "The knowledge requirement for this offense extends to knowledge by you that at least one person involved in the sexually explicit conduct was a minor."  Record at 14.  When asked whether the military judge's explanation accurately described what he did, the appellant answered in the affirmative.  In more detail, the military judge questioned the appellant as follows:

MJ:   Please describe that for me?  You are pleading guilty to an offense that discusses visual depictions involving use of minors involved in sexually explicit conduct.  Is that what this was?

ACC:  Yes, sir.

MJ:   Describe them for me with some measure of detail?

ACC:  Pictures showing minors having intercourse with adults of different forms, from oral, to anal, to what is considered normal.

MJ:   How do you know that it was involving minors?

ACC:  Easily noticeable, sir.

MJ:   So it was obvious from the appearance of the people in there?

ACC:  Yes, sir.

Id. at 18-19.  The appellant then went on to describe the youthful physical traits of the minor children, including size and relative development.  After a thorough providence inquiry, the military judge accepted the guilty pleas and entered findings of guilty.


In aggravation, the trial counsel offered selected photographs printed from the appellant's zip disk.  Prosecution Exhibits 1 and 2.  The trial defense counsel (TDC) objected on grounds of unfair prejudice under Military Rule of Evidence 403, Manual for Courts-Martial, United States (2000 ed.).  In stating his objection, the TDC asserted, "We would ask the military judge to consider, and we offer to the government to stipulate to the fact that everyone of those images is illegal child pornography."  Record at 35.  After conducting appropriate balancing, the military judge overruled the objection and admitted the exhibits.


Ashcroft v. Free Speech Coalition did not render invalid the entirety of the Protection of Children Act and the CPPA.  Rather, that decision only rendered constitutionally infirm those sections that prohibited involvement with "virtual" or "morphed" images not representing actual children.  The Supreme Court left intact those provisions addressing actual images of actual children.  

We have examined the exhibits and have no doubt that they depict actual children.  After careful consideration of the entire record, we are convinced that the appellant's constitutional right of freedom of expression, as construed by the United States Supreme Court, has not been abrogated by his pleas of guilty in this case.

Conclusion

We have considered the remaining assignment of error and find it lacking in merit.  The findings and sentence, as approved on review below, are affirmed.

Judge CARVER and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court
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