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MEMORANDUM OPINION ON REMAND

------------------------------------------------------
Per Curiam:

Protected by a pretrial agreement, appellant entered pleas of guilty to several of the charged offenses.  A military judge sitting as a general court-martial convicted appellant, in accordance with her pleas, of failing to go to her appointed place of duty, making a false official statement, and possessing and using marijuana in the hashish form while receiving special pay under 37 U.S.C. § 310 (one specifi-cation each), in violation of Articles 86, 107, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 907, 912a [hereinafter UCMJ].  Contrary to her pleas, the military judge convicted appellant of distributing valium
 in violation of Article 112a, UCMJ.  The convening authority approved the adjudged sentence to a bad conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.
On 28 April 2006, this court issued an unpublished opinion affirming the findings of guilty and the sentence.  United States v. Hamilton, ARMY 20050738 (Army Ct. Crim. App. 28 Apr. 2006) (unpub.).
  On 2 May 2007, the United States Court of Appeals for the Armed Forces:  (1) set aside and dismissed the finding of guilty to Specification 5 of Charge III because the military judge failed to specify the particular instance of valium distribution that formed the basis for the guilty finding; (2) affirmed the remaining findings of guilty; and (3) returned the record of trial to this court for a sentence reassessment based on the affirmed guilty findings or to order a sentence rehearing.  United States v. Hamilton, __ M.J. __, 2007 CAAF LEXIS 595 (C.A.A.F. 2007) (summary disposition).  The case is again before the court for review pursuant to Article 66, UCMJ, as limited by our superior court’s decision.  See id.
In United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), our superior court reaffirmed the standard for sentence reassessment.  “‘Thus, if the court can determine to its satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity, [then] a sentence of that severity or less will be free of the prejudicial effects of error . . . .’”  Id. at 41 (quoting United States v. Sales, 22 M.J. 305, 308 (C.M.A. 1986)).  In curing the errors through reassessment, we must assure the sentence is “equal to or no greater than a sentence that would have been imposed if there had been no error.”  Id. (citing Sales, 22 M.J. at 308); see United States Suzuki, 20 M.J. 248, 249 (C.M.A. 1985) (stating same).

Our superior court’s decision to dismiss a single specification of valium distribution does not significantly change the facts and circumstances of appellant’s misconduct.  Furthermore, putting aside the limitations established in appellant’s pretrial agreement, the maximum possible punishment appellant faced at trial was a dishonorable discharge, confinement for twenty-six years and one month, forfeiture of all pay and allowances, and reduction to Private E1.  Dismissing Specification 5 of Charge III reduced the maximum possible confinement by seven years.  Appel-lant’s adjudged sentence included a bad-conduct discharge and confinement for one year.  Based on the facts of this case we are confident we can “reliably determine what sentence would have been imposed at the trial level if the error[s] had not occurred” and, therefore, need not order a rehearing on the sentence.  Sales, 22 M.J. at 307.

Hypothetically reassessing the sentence based on our superior court’s decision, the entire record, and the principles in Sales, 22 M.J. at 305, and Mofeitt, 63 M.J. at 40, we would affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to Private E1.  This reassessment, however, does not take into account appellant’s pretrial agreement, which contains a two-tiered sentence cap.
Under the pretrial agreement, the convening authority agreed to disapprove any adjudged confinement in excess of eighteen months if appellant was found guilty of any of the remaining specifications of Charge III (Specifications 3–5) to which she pled not guilty, in addition to the charges and specifications to which she pled guilty.  If appellant, however, was found not guilty of any of these remaining specifications of Charge III, the convening authority agreed to disapprove any adjudged confinement in excess of six months.  Consistent with her pleas, appellant was found not guilty of Specifications 3 and 4 of Charge III, but, contrary thereto, guilty of Specification 5 of Charge III.  Therefore, our superior court’s dismissal of Specification 5 of Charge III entitles appellant to the more favorable confinement limitation in her pretrial agreement.  Confident that at a sentence rehearing appellant would receive a sentence to confinement of at least six months, the convening authority would be required to disapprove any adjudged confinement in excess of six months to comport with the terms of the pretrial agreement.  We will ensure appellant receives the benefit of her agreement under the circumstances of this case.

Reassessing the sentence on the basis of our superior court’s decision, 
the entire record, the principles in Sales, 22 M.J. at 305, and Mofeitt, 63 M.J. at 40, 42–44, to include those principles identified by Judge Baker in his concurring opinion, and in light of appellant’s pretrial agreement, we affirm only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of her sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
�  Appellant was charged with distribution “on divers occasions.”  By exceptions and substitutions, the military judge found appellant guilty of committing this offense on one occasion, but failed to specify which occasion formed the basis for this finding of guilt.


� Senior Judge Maher took no part in the original decision of this court.
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