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MEMORANDUM OPINION

-----------------------------------------
HOFFMAN, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failure to go to appointed place of duty (two specifications) and wrongful use of cocaine (five specifications), in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for 179 days.  Contrary to the staff judge advocate’s (SJA) recommendation, the convening authority approved the adjudged sentence, despite a valid pretrial agreement requiring the convening authority to disapprove confinement in excess of four months.  

Appellant submitted this case for review under Article 66, UCMJ, on its merits.  In our review, we noted the convening authority’s error.  Inexplicably, neither the SJA’s office, trial defense counsel, nor appellate counsel caught the error during their review and processing of the case.  To determine whether appellant suffered any prejudice from the error, we ordered appellate government counsel to obtain documentation from the confinement facility establishing appellant’s release date from confinement and how appellant’s release date was computed.
In accordance with our order, appellate government counsel submitted appellant’s sentence computation worksheet from the Fort Sill Regional Confinement Facility (RCF), appellant’s release order from the RCF (Dep’t of Defense, Form 2718 (Nov. 1999)), a document showing appellant’s change of status from “Confinement to Present For Duty” (Dep’t of Army, Form 4187 (Jan. 2000)), and appellant’s leave request forms (Dep’t of Army, Form 31 (Sept. 1993)).  The documents submitted conclusively establish appellant’s release date was computed by the confinement facility in accordance with the four month sentence limitation of the pretrial agreement, not the erroneously approved 179 day sentence to confinement.(  We commend the diligence and attention to detail of the personnel at the Fort Sill RCF.  Had the SJA, chief of military justice, and trial defense counsel displayed similar attention to detail, the error we now address would not have occurred.  
Poor judicial administration reflects adversely on the United States Army and the military justice system.  See generally United States v. Yarbrough, 36 M.J. 1071, 1075 (A.C.M.R. 1993).  But for the confinement facility applying the appropriate sentence limitation in this case, appellant would have suffered illegal post-trial punishment.  See generally United States v. Stanford, 37 M.J. 388, 391 (C.M.A. 1993) (the court found no prejudice in light of a prison official’s uncontradicted affidavit that appellant received the appropriate sentence credit); United States v. Hammond, 61 M.J. 676 (Army Ct. Crim. App. 2005) (Rule for Courts-Martial 305(k) conversion is an appropriate remedy to illegal post-trial confinement).  More significantly, approval of a sentence exceeding the sentence limitation of an otherwise enforceable pretrial agreement could invalidate the terms of the agreement and render appellant’s pleas improvident.  See generally United States v. Perron, 58 M.J. 78 (C.A.A.F. 2003).  In this case, however, we are confident the appropriate relief for the improper action is to only affirm so much of the sentence as is permitted under the terms of the pretrial agreement.  

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and confinement for four months.

Senior Judge HOLDEN and Judge SULLIVAN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.






Clerk of Court

( The Record of Result of Trial (Dep’t of Army, Form 4430-R (Sept. 2002)), correctly stated the convening authority must “disapprove any confinement in excess of 4 months, and any punitive discharge more severe than a Bad Conduct Discharge.”  The Confinement Order (Dep’t of Army, Form 2707 (Sept. 2005)), however, simply reflected the adjudged sentence to confinement.  
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