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MEMORANDUM OPINION
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HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of forcible sodomy (two specifications), indecent acts with a child (three specifications),
 indecent liberties with a child (two specifications), and indecent language to a child, in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a dismissal, confinement for eighteen years, forfeiture of all pay and allowances, a fine of $75,000, and “to be further confined for a period of 5 years if the fine is not paid.”  The convening authority approved only so much of the sentence as provided for a dismissal, confinement for ten years, and a fine of $75,000.  The adjudged forfeitures were deferred effective 20 June 2000 (fourteen days after trial) until 19 October 2000 (action), and were waived effective 20 June 2000 until 19 December 2000, with direction that these funds be paid to appellant’s spouse.

Appellant’s first assignment of error in this Article 66, UCMJ, appeal warrants discussion, but no remedial action. 
  Appellant asserts that he was prejudiced by an inaccurate SJAR, which warrants a new SJAR and action.  In the alternative, appellant requests that we set aside the fine.  We agree that the SJAR erroneously failed to include the clemency recommendation of the military judge, but find that appellant was not materially prejudiced by this error.  UCMJ art. 59(a).

After announcing the sentence, the military judge stated:

I recommend that the convening authority suspend the fine and the contingent confinement provided that the accused fund a trust in the amount of $20,000[], for the purpose of providing mental health counseling to [the victim, T. F. 
] and her mother; with the convening authority exercising his clemency powers under Article 58(b), if necessary, to amass a portion of the necessary funds.

In a letter to the convening authority dated the day after trial, appellant’s defense counsel requested a deferment of adjudged forfeitures until action and a waiver of automatic forfeitures in order to provide support for his pregnant wife and child.  This letter erroneously stated that the military judge recommended that the $75,000 fine be “reduced to $20,000 if it is placed in a trust for the counseling and treatment of the victim.”  The convening authority’s memorandum waiving forfeitures is not part of the allied papers.  However, several months later in a memorandum included in the allied papers, the convening authority noted that he had approved the waiver of forfeitures effective 20 June 2000 until 19 December 2000.  In this memorandum the convening authority approved deferment of adjudged forfeitures of pay and allowances, effective 20 June 2000.  This memorandum did not mention the fine or a trust fund to benefit T.F or her mother.


The SJAR correctly recited the sentence adjudged by the military judge, but failed to note that the military judge recommended “that the convening authority suspend the fine and the contingent confinement provided that the accused fund a trust in the amount of $20,000” to benefit T.F. and her mother.  In his R.C.M. 1105 submission to the convening authority, appellant’s military defense counsel erroneously stated, “The [m]ilitary [j]udge recommended reducing the fine to $25,000 if the money was placed into a trust for [the victim].”  Later in the same document the military defense counsel again misstated the military judge’s recommendation, commenting:

“If you approve a fine, I ask that you consider approving the [m]ilitary [j]udge’s recommendation of reducing the fine to $25,000 and placing it in a trust fund for [the victim’s] rehabilitation and counseling.  As it stands, the fine would be paid to the United States Treasury.  The [m]ilitary [j]udge’s recommendation would direct that money to the victim, to pay for her own recovery and future stability.”

The defense counsel requested that the convening authority reduce appellant’s confinement to six years, and that he disapprove appellant’s forfeitures and fine.

In a separate submission under R.C.M. 1105, appellant’s civilian defense counsel asked the convening authority to reduce appellant’s confinement to six years and to disapprove “any additional fine or payments to any other funds,” without mentioning the creation of a trust fund to benefit T.F and her mother.  Appellant’s statement, submitted under R.C.M. 1105, asked for reduction in his confinement to six years and for disapproval of any fine or trust fund.  The staff judge advocate’s (SJA) addendum to the SJAR advised adherence to the SJAR, including approval of the adjudged $75,000 fine.  The SJA’s addendum did not address the issue of the military judge’s recommendation regarding creation of a trust or suspension of the $75,000 fine.

The SJAR is required to include a “recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence.”  R.C.M. 1106(d)(3)(B).  Failure to bring the military judge’s clemency recommendation to the attention of the convening authority was error.  However, it is not plain error unless it is plain and obvious, and materially prejudicial to a substantial right of the accused.  See United States v. Lee, 50 M.J. 296, 297-98 (1999) (citations omitted); United States v. Paz-Medina, 56 M.J. 501, 504-05 (Army Ct. Crim. App. 2001) (citations omitted).

Applying United States v. Wheelus, 49 M.J. 283, 288 (1998), however, we find that appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).  Under the facts of this case, we are satisfied that a correct statement of the military judge’s recommendation in the SJAR would not have affected the sentence as approved by the convening authority.  The record is utterly devoid of evidence that appellant intended or did set up the trust fund as suggested by the military judge.  Moreover, the approved confinement was eight years less than that adjudged by the military judge, and did not include the adjudged five years’ contingent confinement and forfeiture of all pay and allowances.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms the sentence.

Senior Judge CANNER and Judge CARTER concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

� Appellant was found guilty of Specification 6 of Charge II (indecent acts with a child on diverse occasions between on or about 1 July 1996 and on or about 16 March 1999).  The staff judge advocate’s post-trial Rule for Courts-Martial [hereinafter R.C.M.] 1106 recommendation (SJAR) correctly reflected this finding of guilty and the convening authority approved it.  The promulgating order incorrectly states that the military judge dismissed Specification 6 of Charge II.





� We disagree with appellant’s second assignment of error that there was no legal basis for the $75,000 fine.  Appellant stated during the providence inquiry that he understood he might receive a fine as a part his sentence.  “[T]here is no legal requirement that an accused realize an unjust enrichment from the offense(s) he committed before a fine may be adjudged.”  United States v. Smith, 44 M.J. 720, 722 (Army Ct. Crim. App. 1996) (citing United States v. Martinez, 42 M.J. 327 (1995); United States v. Parini, 12 M.J. 679 (A.C.M.R. 1981) (both cases affirming fines even though there was no evidence of unjust enrichment)).





� T.F. is appellant’s niece through his wife’s side of the family.  T.F. was 12 years old when appellant first forcibly sodomized her in 1996.  Appellant’s sexual abuse of T.F. continued after he was appointed her temporary guardian in 1998.  At the time of trial, T.F was no longer living in the appellant’s household.
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