MULLINS – ARMY 20030357


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CHAPMAN, CLEVENGER, and STOCKEL

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class ANDREW G. MULLINS III

United States Army, Appellant

ARMY 20030357

10th Mountain Division (Light Infantry) and Fort Drum (convened) 
Headquarters, Fort Drum (action)

Michael J. Hargis, Military Judge

Lieutenant Colonel Charles N. Pede, Staff Judge Advocate

For Appellant:  Major Sean S. Park, JA; First Lieutenant Robert L. Martin, JA (on brief); Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Sean S. Park, JA; Captain Terri J. Erisman, JA; First Lieutenant Robert L. Martin, JA (on specified issues brief); Major Allyson G. Lambert, JA.
For Appellee:  Lieutenant Colonel Margaret B. Baines, JA (on brief); Colonel Lauren B. Leeker, JA; Lieutenant Colonel Margaret B. Baines, JA; Major Natalie A. Kolb, JA; Captain Janine P. Felsman, JA (on specified issues brief).

6 April 2004
-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of three specifications of absence without leave, seven specifications of failure to go to his appointed place of duty, one specification of wrongful use of marijuana, two specifications of wrongful use of cocaine, and one specification of wrongful use of methylenedioxymethamphetamine, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a, [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for eleven months, forfeiture of all pay and allowances, and reduction to Private E1.  The case was presented to this court for review on its merits pursuant to Article 66, UCMJ, and we specified two issues.

The parties have now filed briefs on the specified issues.  Appellant alleges that there were prejudicial errors in his case regarding both the convening authority’s review of the matters submitted pursuant to R.C.M. 1105
 and factual errors about the nature and duration of appellant’s pretrial restraint in the staff judge advocate’s post-trial recommendation (SJAR).  The government concedes the R.C.M. 1105 error and agrees with appellant that a new review and action are required.  The government does not concede prejudicial error regarding the SJAR, but admits that since a new review and action are required, the staff judge advocate will have the opportunity to prepare a new SJAR that more clearly and completely describes the nature and duration of appellant’s pretrial restraint in accordance with R.C.M. 1106(d)(3)(D).  We will order a new review and action.
The action of the convening authority, dated 10 July 2003, is set aside and the record of trial is returned to The Judge Advocate General for remand to the same convening authority for a new review and action, pursuant to Article 60(c)-(e), UCMJ.

Senior Judge CHAPMAN and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Originally, we specified the two issues:





I.





WHETHER APPELLANT RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL ON APPEAL, WHEN, 





(A) APPELLANT’S DETAILED APPELLATE DEFENSE COUNSEL SUBMITTED HIS CASE ON ITS MERITS, WITH A REQUEST PURSUANT TO UNITED STATES v. GROSTEFON, 12 M.J. 431 (C.M.A. 1982), THAT THIS COURT “CONSIDER THE MATTERS RAISED TO THE CONVENING AUTHORITY IN ACCORDANCE WITH RULE FOR COURTS-MARTIAL [HEREINAFTER R.C.M.] 1105” WHEN SUCH MATTERS IN THE RECORD OF TRIAL AT THE TIME OF SUCH SUBMISSION WERE INCOMPLETE; AND WHETHER,





(B) APPELLANT’S DETAILED APPELLATE DEFENSE COUNSEL COULD HAVE POSSIBLY ASCERTAINED THAT APPELLANT’S COMPLETE R.C.M. 1105 SUBMISSION WAS EVER PRESENTED TO THE CONVENING AUTHORITY BEFORE INITIAL ACTION WAS TAKEN ON APPELLANT’S CASE (ARTICLE 60(b)(1) AND (c)(2), UNIFORM CODE OF MILITARY JUSTICE); AND, 





II.





WHETHER APPELLANT RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL ON APPEAL, WHEN APPELLANT’S DETAILED APPELLATE DEFENSE COUNSEL MERELY MENTIONED IN A FOOTNOTE AN ERROR IN THE POST-TRIAL STAFF JUDGE ADVOCATE RECOMMENDATION (SJAR), BUT FAILED TO MAKE ANY ARGUMENT REQUESTING RELIEF OR ALLEGING A COLORABLE SHOWING OF POSSIBLE PREJUDICE, ALTHOUGH THE SJAR ERROR FAILED TO STATE THE SPECIFIC NATURE OF THE PRETRIAL RESTRAINT FOR ONE REPORTED PERIOD AND FAILED TO STATE BOTH THE NATURE AND DURATION OF THE PRETRIAL RESTRAINT COMPLETELY FOR A SECOND PERIOD, AND THAT RESTRAINT WAS PRETRIAL CONFINEMENT IN THE FIRST INSTANCE AND OVER SIXTY DAYS OF RESTRICTION TO FORT DRUM WITH ASSOCIATED SIGN-IN AND OTHER CONDITIONS ON LIBERTY IN THE SECOND INSTANCE, THEREBY LIMITING THE ERROR IN APPELLANT’S CASE TO ANALYSIS UNDER A PLAIN ERROR STANDARD THAT IS LESS LIKELY TO RESULT IN APPELLATE RELIEF, ALL TO THE PREJUDICE OF APPELLANT.





    As restated in response to a motion by appellant’s detailed appellate defense counsel the specified issues are now:





I.





WHETHER APPELLANT WAS PREJUDICED BECAUSE APPELLANT’S COMPLETE R.C.M. 1105 SUBMISSION WAS APPARENTLY NEVER PRESENTED TO THE CONVENING AUTHORITY BEFORE INITIAL ACTION WAS TAKEN ON APPELLANT’S CASE. ARTICLE 60(b)(1) AND (c) (2), UCMJ.





                                          II.





WHETHER APPELLANT WAS PREJUDICED BY THE STAFF JUDGE ADVOCATE’S POST TRIAL RECOMMENDATION’S FAILURE TO STATE THE SPECIFIC NATURE OF THE PRETRIAL RESTRAINT FOR ONE REPORTED PERIOD AND FAILURE TO STATE BOTH THE NATURE AND DURATION OF THE PRETRIAL RESTRAINT COMPLETELY FOR A SECOND PERIOD, WHERE THAT RESTRAINT WAS PRETRIAL CONFINEMENT IN THE FIRST INSTANCE AND OVER SIXTY DAYS OF RESTRICTION TO FORT DRUM WITH ASSOCIATED SIGN-IN AND OTHER CONDITIONS ON LIBERTY IN THE SECOND INSTANCE.





� Appellant alleges that an omission from his R.C.M. 1105 clemency matters that were forwarded to the convening authority requires a new review and action.
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